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Abstract* 

A consensus is emerging around the world about the need for policymakers to address certain 

characteristics and competitive tendencies that are generated by digital platforms or digital ecosystems, 

with a view to reforming the public policy instruments currently in place so that they are fit for the 

digital age. The paper starts by reviewing the relevant precedents under EU competition law and 

economic regulation upon which this reform could be based. The paper then puts forward 

recommendations to adapt competition rules, in particular as regards the determination of market power 

(e.g., by better taking into account the effects of ecosystems, the impact of potential competition and the 

role of innovation) and the application of theories of harm (i.e. by focusing on leveraging and 

envelopment behaviour, access to key innovation capabilities, discrimination and self-preferencing and 

the violation of normative regulatory principles). The paper then proceeds to propose a cumulative 'three 

criteria test' to determine the types of digital platforms upon which competition rules, and possibly 

complementary regulation, should focus. These three criteria require an assessment of: (i) the existence 

of market structures which are highly concentrated and non-contestable; (ii) the presence of digital 

gatekeepers which act as unavoidable trading partners; (iii) and, for the purposes of ex ante regulation, 

the lack of effectiveness of competition rules to address the identified problems in the market. The paper 

also considers the types of remedies that could be imposed on those identified digital platforms, 

including: interoperability and access to key innovation capabilities such as data; the prohibition of anti-

competitive discrimination; and the facilitation of consumer switching. Given the rapid evolution of 

technology and market uncertainty, consideration should be given as to whether these remedies should 

be imposed in a participatory manner with the industry stakeholders directly affected by the measures. 

Finally, the paper deals with a number of procedural and institutional issues raised by the adoption of 

such a legal standard, proposing to adapt existing antitrust guidelines, to extend the power of DG 

Competition to conduct fully fledged market investigations (as is the case in the UK and Australia) and 

possibly to work closely with National Regulatory Agencies, coordination with whom at EU level 

arguably needs to be strengthened. 
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1. Introduction 

A consensus is emerging around the world from a series of international and national reports and studies1 

about the need for policymakers to address certain characteristics and competitive tendencies that are 

generated by digital platforms or digital ecosystems.2 In its new Digital Strategy, the European 

Commission indicates that that it will evaluate and review of the fitness of EU competition rules for the 

digital age and launch of a sector inquiry and that it will explore ex ante rules to ensure that markets 

characterised by large platforms with significant network effects acting as gatekeepers, remain fair and 

contestable for innovators, businesses, and new market entrants.3 It is therefore appropriate to consider 

the extent to which a legal regime can be developed within the European Union (“EU”) so as to justify 

intervention against such digital platforms or ecosystems, either under ex post principles and/or under 

ex ante regulation, and to identify the particular elements of such a regime. In exploring these options, 

we consider that the end product should reflect an evolution of existing practice and principles, rather 

than a revolutionary step-change in public policy. 

To this end, this paper is structured as follows: After this introduction, Section 2 analyses whether 

existing legal doctrines are sufficiently flexible to provide a sound analytical basis for intervention under 

competition rules, or are more apt to serve as the basis of a new standard of regulatory intervention, and 

the robustness of the theories of harm explored by the European Commission in its existing and pending 

case practice and the role that is played by ex ante regulation and the nature of the regulation-style 

remedies that can be harnessed by policymakers to address concerns about digital markets. Section 3 

reviews the competition doctrines relating to theories of harm that should be explored further if effective 

enforcement is likely to be realised. Based on the evaluation of the issues listed above, Section 4 

formulates a standard of intervention that embraces both ex post and ex ante disciplines, consistent with 

                                                      
1 Those studies and reports are from the EU (J. Crémer, Y-A. de Montjoye and H. Schweitzer. Competition policy for the 

digital era, Report to the European Commission, 2019); Benelux (Joint memorandum of the Belgian, Dutch and 

Luxembourg competition authorities on challenges faced by competition authorities in a digital world, October 2019); 

Franxce (G. Longuet et al., Report at the French Senate on digital sovereignty, October 2019); Germany (M. Schallbruch 

H. Schweitzer and A. Wambach, A new competition framework for the digital economy: Report by the Commission 

‘Competition Law 4.0’, September 2019); Italy (AGCM, AGCOM, AGPDP, Big Data Joint Survey, July 2019); the 

Netherlands (Minsitry of Economic Affairs and Climate Policy, Future-proofing of competition policy in regard to online 

platforms, May 2019); Portugal (Autoridade da Concurrencia, Digital Ecosystems, Big Data and Algorithms, July 2019); 

Sweden (Sector Inquiry into digital platforms, ongoing). Several reports have also be adopted in non-EU jurisdictions: 

Australia (ACCC, Digital Platforms Enquiry, June 2019); BRICS (BRICS in the digital economy: Competition policy in 

practice, September 2019); Japan (FTC, Report regarding trade practices on digital platforms, October 2019); UK (J. 

Furman, D. Coyle, A. Fletcher, D. McAuley and Ph. Marsden, Unlocking Digital Competition, March 2019); UNCTAD 

(Competition issues in the digital economy, May 2019); US (FTC Hearings on Competition and Consumer Protection in 

the 21st Century, 2018; F. Scott Morton, Bouvier, P., Ezrachi, A., Jullien, A., Katz, R., Kimmelman, G., Melamed, D. and 

J. Morgenstern, Committee for the Study of Digital Platforms, Market Structure and Antitrust Subcommittee, Stigler Center 

for the Study of the Economy and the State, May 2019). For an analysis of those reports, see W. Kerber, Updating 

Competition Policy for the Digital Economy? An Analysis of Recent Reports in Germany, UK, EU, and Australia, 

November 2019, available at SSRN; M. Dolmans and T. Pesch, “Should we disrupt antitrust law?”, Competition Law & 

Policy Debate, May 2019. The German Government has also gone one step further, by proposing sweeping legislative 

amendments in January 2020 which would amend German competition rules in fundamental ways with respect to digital 

platforms, for an non-official English transation of this proposal, see: https://www.d-kart.de/blog/2020/02/21/draft-bill-the-

translation/ 

2 According to the academic literature, a digital ecosystem is characterised by a rapid and constant development of digital 

technologies as well as open, transparent and collaborative processes. More specifically, product ecosystems exist when 

products bought together by a customer generate synergies between those products. In turn, those synergies might facilitate 

the leveraging of market power between products and/or services: see M. Bourreau and A. de Streel, Digital Conglomerates 

and EU Competition Policy, March 2019, pp 12-13; See also E. Koca, Product Release Strategies in the Digital Economy, 

PhD Thesis, Imperial College London, 2018. 

3  Communication from the Commission of 19 February 2020, Shaping Europe's digital future, COM(2020) 67, p.10. 
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the policy guidance set forth in the earlier parts of this paper. Then Section 5 deals with the remedies 

applicable to firms meeting the standard for intervention standard and Section 6 deals with 

implementation and institutional issues. Finally, Section 7 concludes with a summary of our main 

recommendations. 

2. Relevant Precedents in Competition Law and Economic Regulation 

2.1 Relevant Legal and Economic Standards in the Ex post Context 

A number of the international studies express the view that traditional competition policy may have a 

number of shortcomings in addressing many of the competitive harms allegedly generated by digital 

platforms and Internet ecosystems. However, there are a number of existing competition law doctrines 

whose application in a digital platform environment needs to be explored further, as they potentially 

provide important analytical bases upon which to ground the more complex theories of harm that arise 

in the digital platform context. 

2.1.1 The doctrine of special responsibility 

In our view, intervention in relation to digital platforms lends itself to the application of the doctrine of 

“special responsibility”, in such a way that ultimately protects consumers. The doctrine of special 

responsibility is a loosely defined doctrine dating back to the 1983 Judgment in Michelin I, and has been 

applied in a wide range of Commission Decisions since that time which have in turn been endorsed by 

the European Courts. According to the Court of Justice in Michelin I: 

“A finding that an undertaking has a dominant position is not in itself a recrimination but simply 

means that, irrespective of the reasons for which it has such a dominant position, the undertaking 

concerned has a special responsibility not to allow its conduct to impair genuine undistorted 

competition in the Common Market.”4 

The essence of the doctrine lies in the understanding that firms with market power are obliged to be 

mindful of the anti-competitive effects of their unilateral commercial practices, given that such effects 

are unlikely to arise from comparable actions taken by firms without market power.5 The application of 

the doctrine is consistent with the idea that the concept of an “abuse” is an objective one which does not 

turn on the subjective intention of the dominant firm.6  

The degree to which the doctrine of special responsibility applies to a firm with market power will 

often turn on the extent of its market power, as a firm that is on the verge of holding monopoly power 

(or “super-dominance”) will have a heightened sense of responsibility to respect this standard. Its 

association with very significant levels of market power might explain why the application of the 

doctrine comes very close, in the eyes of at least some commentators, to condemning even what would 

otherwise be “competition on the merits” if the impact of such conduct is sufficiently anti-competitive.7 

We do not believe that the doctrine should be used to censure activities which amount to competition 

on the merits. To this end, it is arguable that, as a means of restricting the scope of the doctrine, the 

                                                      
4 See Cases C-322/81, Michelin v. Commission EU:C:1983:313, at paragraph 57 and C-413/14 P, Intel v Commission 

EU:C:2017:632, paragraphs 135-136. 

5 See K. Stylianou, “The Tragedy of the Successful Firm”, Competition Policy International, September 2018.  

6 See Case C 85/76, Hoffmann-La Roche v Commission EU:C:1979:36, paragraph 91.  

7 As identified in M. de la Mano, R. Nazzini and H. Zenger, ‘Article 102’, in J. Faull and A. Nikpay (eds), The EU Law of 

Competition, 3rd edn, Oxford University Press, 2014, at 393-394. 
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Commission has already developed the “as-efficient competitor” test to ensure that the application of 

the doctrine does not unnecessarily dampen efficiency-enhancing behaviour.8 

Wolf Sauter has put forward the proposition that the natural extension of the doctrine of special 

responsibility into the online world is to impose a “duty of care” on dominant firms.9 Whereas the 

traditional doctrine has been focused on the foreclosure of rivals (exclusionary behaviour),10 this 

commentator argues that the doctrine should also extend – given the multi-sided nature of a digital 

platform – to the exploitation of relationships with direct customers and end consumers. In our view, 

stretching the traditional doctrine to fit the contours of digital platforms may, provided sufficient 

safeguards are in place, be an appropriate and proportionate response on the part of policymakers in 

light of the competition concerns that arise from market power generated in relation to such platforms.  

Given that so much of the commercial behaviour associated with digital platforms involves different 

forms of contractual consideration beyond monetary exchanges, concerns information asymmetries 

which may be very high, and is directed towards influencing consumers in their positive competitive 

choices, reliance on the doctrine to substantiate an exclusionary abuse appears to be reasonable and 

proportionate where it is the exploitative behaviour that fuels the exclusionary conduct.11 The 

application of the doctrine would thus facilitate reliance on theories of harm which involve practices 

such as discrimination, self-preferencing, adversely affecting consumer choice, and the abuse of 

procedures (including the lack of transparency), all of which have a particular relevance in the digital 

platform environment and all of which reflect a link between the various sides of the market 

intermediated by a digital platform.  

Unlike the negative duty to abstain from potentially anti-competitive behaviour, however, a duty of 

care in the context of a digital platform might need to involve positive steps to be taken in order to avoid 

a market failure (i.e., steps of a pre-emptive in nature), which has more in common with regulatory 

intervention (i.e., addressing problems based on industry structure) rather than intervention under 

competition rules (i.e., addressing problems driven by strategic market behaviour). It is in these types 

of situations where it is arguably more appropriate for ex ante instruments to intervene (i.e., whether in 

the form of consumer protection, data protection and so forth) than for ex post censure to occur.  

Many of these types of behaviour are already addressed in legislation which establish new sets of 

normative behaviour in terms of transparency vis a vis customers with insufficient bargaining power 

and in terms of discriminatory behaviour.12 It is not unreasonable to have these regulatory principles 

being able to serve as legitimate normative yardsticks which can guide antitrust enforcement in the 

context of digital platforms. However, in relying on the doctrine of special responsibility in this way, it 

is reasonable and proportionate that any intervention should be limited to the pursuit of the principle of 

efficiency, rather than the pursuit of wider distributional welfare goals.13 Of course, the precise scope of 

the doctrine of special responsibility will be clearly different in response to the very different business 

                                                      
8 See Cases C-280/08 P, Deutsche Telekom EU:C:2010:603, paragraph 177; C-52/09, Konkurrensverket v TeliaSonera 

Sverige AB EU:C:2011:83, paragraphs 31-33; C-209/10, Post Danmark EU:C:2012:172, paragraphs 21, 22, 25. 

9 W. Sauter, “A duty of care to prevent online exploitation of consumers? Digital dominance and Special Responsibility in 

EU Competition Law, TILEC Discussion Paper 2019-002, February 2019. 

10 See, for example, Case C-413/14 P, Intel v Commission EU:C:2017:632, at paragraph 136. 

11 Refer to discussion in Sauter, supra, at pp. 16-17. 

12 Regulation 2019/1150 of the European Parliament and of the Council of 20 June 2019 on promoting fairness and 

transparency for business users of online intermediation services, OJ [2019] L 186/55. 

13 Refer to T. Valletti, “Annex H: Economic impact of unfair trading practices regulation in the food supply chain”, 22 January 

2018, in Commission Staff Working Assessment of 12 April 2018 on the Initiative to improve the food supply chain (unfair 

trading practices), SWD (2018) 92. 
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models which prevail in the digital world, as they have very different ways of bringing together the 

multiple sides of any given digital “market”.14 

Our preliminary conclusion is that the particular balance that needs to be sustained between the 

different sides of a platform in order to achieve optimum welfare results lends itself to the application 

of the doctrine of “special responsibility”, which can take into account impacts on the various sides of 

the platform. In doing so, however, we believe that competition regulators should be able to articulate 

how the exploitative abuse on one side of a digital platform (i.e., an action directed at the expense of 

consumers) can support or sustain a foreclosure abuse on another side of that platform (i.e., an action 

directed against competitors). 

Most importantly, the overarching application of that doctrine can also be understood by reference 

to a number of other key concepts such as that of a “bottleneck” or a “digital gatekeeper”, the 

implications of dealing with an “unavoidable trading partner”, and the related idea that less powerful 

traders or customers might be in a situation of “dependency” vis a vis many digital online platform 

providers. Some of these doctrines are longstanding in national and EU competition policy, while others 

have evolved more recently in the digital era. 

2.1.2 Bottlenecks 

The economic concept of a “bottleneck” is often considered to be comparable to the “digital gatekeeper” 

concept, but arguably differs insofar as a bottleneck facility is universally treated as a point of congestion 

which has the potential to lead to objective inefficiencies. By contrast, a digital gatekeeper (see 

discussion below), is very capable of generating efficiencies,15 but the public policy dilemma will be 

whether those efficiencies are overborne by the potential anti-competitive effects generated by a 

particular online platform.  

Because of the traditional understanding that many historical monopolies in the electronic 

communications sector could manipulate access relationships because of the potential scarcity in 

capacity and restrictive network design, a bottleneck facility has often been treated in EU regulatory 

policy as the equivalent of an “essential facility”16 and has widely been considered to provide the 

analytical basis for the regulation of access to electronic communications networks.17  

More recently, a US study has proposed that the regulation of digital platforms should be directed to 

those operators which have “bottleneck power”.18 

The bottleneck concept has, on balance, more in common with the regulatory tradition than with the 

competition policy tradition, where it is likely to be treated as being synonymous with the control over 

an essential facility. As such, its value is arguably more relevant if used in a regulatory context, rather 

than running the risk of blurring existing antitrust standards. 

                                                      
14 For example, a sales portal has very different characteristics to a social network, a search engine, an apps-hosting 

ecosystem, a ride-sharing business, and so forth. All of these platforms strike a different balance between the various sides 

of the market in relation to which they operate, in order to achieve optimal results for the various sides of the platform 

involved. 

15 As occurs with respect to many digital platforms, which benefit from economies of scale and scope by being able to provide 

a wide range of services. 

16 For a wide-ranging discussion of the concept of “essential facilities” and its relationship with the bottleneck concept, see 

P. Larouche, Competition Law and Regulation in European Telecommunications, Hart, 2000. 

17 As identified in M. Armstrong, ‘Network Interconnection’, Economic Journal 108, 1998, 545-564; J.-J. Laffont and J. 

Tirole, Competitions in Telecommunications, MIT Press, 2000; see also H. Ungerer, “Ensuring efficient access to 

bottleneck network facilities. The case of telecommunications in the European Union”, available at 

https://ec.europa.eu/competition/speeches/text/sp1998_056_en.pdf, p. 8. 

18 See F. Scott Morton et al, Committee for the Study of Digital Platforms, at pp. 84-85. 

https://ec.europa.eu/competition/speeches/text/sp1998_056_en.pdf
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2.1.3 Digital Gatekeepers 

The concept of a “digital gatekeeper” is synonymous with the advent of the Internet, and its origins in 

EU competition policy date back to the tenure of Commissioner Mario Monti.19 A loose definition of a 

“gatekeeper” would be that it is an economic agent that can control access by a group of users to some 

goods or another group of users. To be more precise, we can distinguish two different types of situation. 

In the first situation, the gatekeeper controls access by third-party firms to its users.20 For example, an 

online social network has, to some extent, control over access to its users by online advertisers, 

particularly for those consumers who spend most of their time on that social network. In the second 

situation, the gatekeeper controls access to content, products and/or services.21 For example, a search 

engine controls the access of users to Web content via its ranking algorithm, while a music streaming 

service controls access to its large catalogue of music titles through its personalised recommendations, 

etc. 

Thus, in the context of digital platforms, the “gatekeeper” concept is associated with that party having 

a privileged relationship with a customer (which may be an end consumer) which is critical in directing 

the customer’s access to services or apps, while at the same time allowing that provider to take advantage 

of the consumer’s frequency of use of its digital platform so as to tailor ever more sophisticated and 

varied services to that customer. In this sense, the larger the network effects generated by the digital 

gatekeeper, the more difficult it is for consumers to avoid dealing with them.  

Unlike the concept of a “bottleneck”, Commission’s understanding of the “digital gatekeeper” 

concept should not be conflated with its traditional thinking about what constitutes an “essential 

facility”, as the latter concept serves as the usual antitrust standard used to determine whether access 

should be mandated to a dominant firm’s infrastructure.22 By contrast, the digital gatekeeper concept 

would be a less onerous legal standard to satisfy when compared to the essential facility doctrine, which 

is tantamount to declaring an undertaking to be a quasi-monopolist.23 This in part explains why the role 

of the digital gatekeeper is not only seen by the Commission through the prism of potential market 

power under Article 102 TFEU, but also by reference to anti-competitive agreements caught by Article 

101 TFEU. Irrespective, however, of the terminology used to characterise a physical facility, it is 

nevertheless clear that if access to such a facility is mandated by ex ante regulation, the pursuit of a 

competition law action will not be barred simply because that facility falls short of being classified as 

an ‘essential facility’.24 Accordingly, the mandating of access by regulation to a facility will be treated, 

to all intents and purposes, as a mandatory access obligation under EU competition rules.25 

It is clear that the doctrine of special responsibility sits comfortably with the idea that a digital 

platform may be playing the role of a “gatekeeper”. Both concepts fall short of proving that the online 

platform constitutes an essential facility, which is identified with a view to determining the legality of a 

refusal to denial (i.e., the denial of access). Moreover, the digital gatekeeper concept relates to situations 

where the grant of access is not necessarily at issue (which would arguably be a central issue if a 

                                                      
19 For example, see Furman, supra, at p. 41, para 1.117 and p. 47, para 1.148-1.149. 

20 A. Prat and T. Valletti, “Attention Oligopoly”, Working Paper, 2018, available at SSRN; also T. Wu, “Blind Spot: The 

Attention Economy and the Law”, Antitrust Law Journal 82(3), 2018. 

21 A. Hagiu and B. Jullien, “Search diversion and platform competition”, International Journal of Industrial Organization 

33, 2014, 48–60; M. Bourreau and G. Gaudin, “Streaming Platform and Strategic Recommendation Bias”, CESifo Working 

Paper 7390, 2018. 

22  As identified in OECD Policy Roundtable, “The Essential Facilities Concept”, 1996; See Cases 6 and 7/73, Commercial 

Solvents EU:C:1974:18, at paragraph 25. 

23 The Furman Report refers to “digital gatekeeper” as a concept which should be used to base intervention.  

24 See, for example, Case C-52/09 Konkurrensverket v TeliaSonera Sverige EU:C:2011:83. 

25 By contrast, this position is not followed in the United States; see Verizon Communications, Inc. v. Law Offices of Curtis 

Trinko, LLP, 13 January 2004. 
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‘bottleneck’ situation existed), but where the market power associated with the platform has the potential 

to distort competition on one or more sides of the platform. 

Thus, although pregnant with meaning in terms of its significance in establishing the existence of 

dominance, the ‘digital gatekeeper’ concept nevertheless has as yet no jurisprudential foundation under 

Article 102 TFEU to constitute a self-standing legal test of dominance. As such, it is arguably a concept 

that is best utilised in a regulatory context as the basis for potential targeted obligations, whether 

symmetric or asymmetric, precisely because it does convey the idea of relative market power capable 

of restricting competitive outcomes. 

2.1.4 Unavoidable trading partners 

The “digital gatekeeper” concept is also closely aligned to the idea that dominance (i.e., market power) 

is often identified with situations where an undertaking is considered by customers to be an 

“unavoidable trading partner”. By being an unavoidable trading partner, an undertaking is able to satisfy 

the criteria of being able to behave independently of customers, as is required under the Article 102 

jurisprudence if an undertaking is defined to be dominant.26 In the digital online platform context, the 

Cremer Report has already considered that classification as an unavoidable trading partner is usually 

associated with the existence of “intermediation power”.27 

The application of the unavoidable trading partner28 concept means that market power might be 

capable of being exercised even in fragmented markets if there are multiple sides to the market in which 

the platform operates, at least to the extent that groups of customers feel they have little option other 

than to deal with particular providers (which also explains in part why customer inertia through recourse 

to default settings is so widespread in relation to digital platforms). However, where widespread multi-

homing is available and is used by customers, the leveraging of market power becomes increasingly 

difficult for platform providers to achieve.29  

The German Cartel Office appeared to rely in part on the doctrine of “unavoidable trading partner” 

to base its Decision to intervene against Facebook’s alleged practice of sharing customer data between 

its various social media and communications operations,30 although its approach is arguably just as much 

an example of customers being deemed to be “dependent” on Facebook according to traditional German 

antitrust doctrine (see below). 

Particular manifestations of the doctrine of an unavoidable trading partner lie in the twin ideas that: 

 Unilateral market power might exist in relation to “must have” content where certain TV 

programmes are critically important commercial inputs in order to be able to attract advertising 

and subscribers.31 

 Conglomerate market power might exist where a merged entity holds strong positions across a 

number of neighbouring markets, especially where customers feel that one or more of those 

                                                      
26 See Commission Decision of 14 July 1999, Case AT-34.780 – Virgin/British Airways; Case T-229/94, Deutsche Bahn v 

Commission EU:T:1997:155, at paragraph 57. 

27 Cremet et al., Competition Policy for the digital era, page 4. 

28 The ACCC Report refers to Google and Facebook as “unavoidable trading partners” for a significant number of media 

businesses, in the sense that they are important channels through which consumers access news, with many news businesses 

being dependent on them as key sources of referral traffic.  

29 Ibid., page 49. 

30 Bundeskartellamt, “Facebook; Konditionenmissbrauch gemäß § 19 Abs. 1 GWB wegen unangemessener 

Datenverarbeitung”, B6-22/16, 6 February 2019. 

31 Memo/01/271 for the European Commission, “The UEFA Champions League – Background Note” (2001); Case T-370/17, 

KPN v. Commission EU:T:2019:354. 
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products enjoy a “must have” quality.32 This approach to conglomerate market power issues is 

particularly relevant in the context of digital platforms, given that the most widely applied theory 

of harm is based on the threat of leveraging into adjacent or neighbouring markets, which is 

facilitated where a platform provider has a wide portfolio of services (see discussion below). 

The implications of dealing with an “unavoidable trading partner” are clear in a digital platform 

environment where the platform operator has market power. Unless multi-homing is a realistic 

commercial option which is acted upon by consumers in a meaningful way, several digital markets are 

dominated by individual firms for whom many consumers cannot envisage a viable alternative on an 

“all or nothing” basis because a market has tended to “tip” in favour of the incumbent digital platform 

provider (i.e., creating a “winner takes all” situation). Moreover, even where other competitive 

alternatives exist, many digital platforms are still characterised by “winner takes most” situations, at 

least where even multi-homing has its limitations in terms of providing a credible, sustainable 

competitive alternative to the incumbent platform provider.  

However, where a firm is an unavoidable trading partner but is nevertheless not able to satisfy the 

‘dominance’ standard under Article 102 TFEU, it may be more appropriate to utilise the concept of an 

unavoidable trading partner in tandem with the concept of a ‘digital gatekeeper’ as the basis of a future 

regulatory standard of intervention where the circumstances are appropriate. 

2.1.5 Situations of economic dependency 

The digital gatekeeper concept has not only found fertile ground in the concept of the ‘unavoidable 

trading partner’, but also in the idea that dominant firms have a special responsibility when dealing 

with smaller traders which are dependent upon them for their economic viability. Thus, the longstanding 

doctrine of “economic dependency” under German antitrust law,33 which has also been embraced by 

several Member States34 such as France35 and, more recently, Belgium,36 is relied upon to prevent 

undertakings from exercising unfettered commercial freedom in those situations where their customers 

do not have realistic solutions in selling or purchasing other products or services in the market.37 It is 

                                                      
32 See Commission Decision of 18 January 2018, Case M.8306 Qualcomm / NXP Semiconductors; Commission Decision of 

1 March 2018, Case M.8394 Essilor / Luxottice. 

33 See Section 20(1) of the German Act against Restraints of Competition, available at: http://www.gesetze-im-

internet.de/englisch_gwb/englisch_gwb.pdf, this section applies “to undertakings and associations of undertakings to the 

extent that small or medium-sized enterprises as suppliers or purchasers of a certain type of goods or commercial services 

depend on them in such a way that sufficient and reasonable possibilities of switching to other undertakings do not exist 

(relative market power). A supplier of a certain type of goods or commercial services is presumed to depend on a purchaser 

if this supplier regularly grants to this purchaser, in addition to discounts customary in the trade or other remuneration, 

special benefits which are not granted to similar purchasers”.  

34 For a comparative analysis of the legislations in the Member States, see A. Renda et al., The impact of national rules on 

unilateral conduct that diverge from Article 102 TFEU, Study for the European Commission, 2012. 

35 Article L 420-2 of the Commercial Code, available at: http://www.autoritedelaconcurrence.fr/doc/code_commerce_gb.pdf . 

The state of economic dependence requires that it be a demonstrated that it is impossible for the plaintiff to resort to another 

undertaking for the supply, or the sale, of a given product or service, due to technical or economic reasons. In essence, four 

types of economic dependence have been addressed by the French Competition Authority, namely: (i) scarcity-based 

dependence; (ii) dependence associated with long-lasting business relationships; (iii) assortment-based dependence; and 

(iv) demand-based buyer power dependence. 

36 Law of 21 March 2019 amending the Code of Economic Law as regards abuses of economic dependence, abusive clauses 

and unfair market practices between companies. 

37 The concept of dependency is also increasingly used in several regulatory instruments related to the digital sector (such as 

Article 62(1) of the Directive 2018/1972 of the European Parliament and of the Council of 11 December 2018 establishing 

the European Electronic Communications Code, OJ [2018] L 321/36 or Regulation 2019/1150 on promoting fairness and 

transparency for business users of online intermediation services) and in relation to a range of commercial relationships in 

the agricultural sector food chain (Directive 2019/633 of 17 April 2019 on unfair trading practices in business-to-business 

http://www.gesetze-im-internet.de/englisch_gwb/englisch_gwb.pdf
http://www.gesetze-im-internet.de/englisch_gwb/englisch_gwb.pdf
http://www.autoritedelaconcurrence.fr/doc/code_commerce_gb.pdf
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generally understood that the concept of economic dependency might apply in one of two circumstances, 

namely: (i) a high level of concentration in the market (i.e., market dominance); or (ii) the special 

features of a bilateral relationship between the undertaking in question and its individual customers.38 

The concept of dependency identifies a range of relationships which can trigger public intervention, 

including relationships based on: product ranges or strong brands (e.g., “must have” products or product 

ranges);39 large volumes of business; product shortages; the strength of the buyer; and technical 

standards or specifications set by undertaking in question (e.g., for spare parts).40 

Arguably the most comprehensive legal definition of dependency is found in the new Belgian 

legislation, which specifies that economic dependency is characterised by: 

“the absence of reasonably equivalent alternatives available within a reasonable period of time, on 

reasonable terms and at reasonable costs, allowing it for each of them to impose services or 

conditions that could not be obtained under normal market conditions.”41 

Thus, the overriding principle behind the application of the doctrine is the view that the dependent 

customer or competitor has “insufficient and unacceptable means of switching to other providers.”42 

In light of the relative importance attached by all empirical studies on the reluctance of customers 

using digital platforms to choose alternative options to their default settings and the concerns about the 

legitimacy of customer consent to the use of their data, the German Cartel Office applied the doctrine 

as a key element of its action against Facebook (see Table 2 below in Section 2.2.2). However, given 

that one alternative limb of the doctrine may apply without recourse to a finding of dominance, it may 

be more appropriate as a policy option to address such issues through regulatory measures rather than 

by a diluted measure of dominance that is sui generis to online platforms. In this respect, the doctrine 

can be associated with a doctrine such as that of “special responsibility”, at least where a position of 

market dominance can be established. In the alternative, it can be driven by the existence of a position 

of ‘digital gatekeeper’ which, to all intents and purposes, amounts to an ‘unavoidable trading partner’ 

where an alternative regulatory standard might need to be established. It is also important to note that 

some of the thinking associated with the concept of dependency turns on the application of conglomerate 

effects theory that finds fertile ground in those markets driven by digital platforms (i.e., the existence of 

broad product ranges and “must have” products). 

In practice, there will be many instances in practice where the application of the concept of 

“economic dependence” under antitrust rules has little to distinguish it from the concept of an 

“unavoidable trading partner”, with both expressions often being used interchangeably in the context of 

a wider antitrust analysis. In a digital platform environment where competitive choices may often seem 

to be illusory because of consumer inertia, it is a concept which already has achieved significant traction 

                                                      
relationships in the agricultural and food supply chain, OJ [2019] L111/59). Moreover, the concept is increasingly being 

relied upon outside the EU. Thus, Japanese legislation has long ago embraced a similar concept as part of its antitrust 

tradition. More recently, the Indian Competition Commission has implicitly endorsed the concept in its Key Findings and 

Observations, Market Study on E-Commerce in India, 8 January 2020, where it emphasises “bargaining power imbalance 

and information asymmetry” at the core of many of the issues that arose in its study (at para. 112). 

38 As identified in P. Këllezi “Abuse below the threshold of dominance ? Market Power, Market Dominance, and Abuse of 

Economic Dependence”, page 63, available at: https://kellezi-legal.ch/wp-content/uploads/07Kellezi-economic-

dependence-08.pdf.  

39 Guidance of 3 December 2008 on the Commission's Enforcement Priorities in Applying Articles [102 TFEU] to Abusive 

Exclusionary Conduct by Dominant Undertakings, O.J. [2009] C 45/7.  

40 Section 20(2) of the German Act against Restraints of Competition. 

41 Law of 21 March 2019 amending the Code of Economic Law as regards abuses of economic dependence, abusive clauses 

and unfair market practices between companies, Article 2. 

42 German Federal Court, Rossignol (1976) WuW/E 1391, 1393 et seq), para. A.I.2. 

https://kellezi-legal.ch/wp-content/uploads/07Kellezi-economic-dependence-08.pdf
https://kellezi-legal.ch/wp-content/uploads/07Kellezi-economic-dependence-08.pdf
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in the German Cartel Office’s Facebook Case,43although the Cartel Office’s recourse to the doctrine has 

been the subject of legal challenge on appeal.44 Moreover, the European Commission has implicitly 

supported the role played by the doctrine in certain circumstances in the context of applying Article 102 

TFEU when publishing its guidance on enforcement properties in 2009.45 

2.1.6 Preliminary conclusions 

There are a number of existing doctrines in the EU competition law tradition which can be harnessed to 

better understand the competitive implications of digital platforms and Internet ecosystems. Doctrines 

such as that of “special responsibility”, “unavoidable trading partners” and “dependency” all appear to 

have an important role to play in understanding why certain commercial relationships might lead to 

problematic commercial outcomes. However, in order to better understand how these doctrines can 

apply as integral aspects of a competition law enforcement policy, it seems inevitable that some form of 

guidance is required from the European Commission as to how those doctrines should apply to particular 

digital platforms.  

There are also a number of other concepts used in the context of antitrust proceedings, especially 

those relating to “bottlenecks” and “digital gatekeepers”, which the authors feel can play an important 

role in the potential formulation of a new regulatory standard for targeted policies that can complement 

or supplement competition enforcement, especially when combined with the other doctrines with 

stronger roots in competition policy such as those described above.  

2.2 Theories of Harm: Recent Precedents in Competition Law 

In determining whether EU competition rules are sufficiently robust in order to address perceived market 

abuses, one also needs to turn to the Commission’s existing administrative practice in the application of 

Article 102 TFEU to digital platforms and Internet ecosystems. 

2.2.1 The Google precedents 

In the Google Shopping Case in 2017, the European Commission concluded that Google had abused its 

dominant position in search engines,46 by conferring an anti-competitive advantage to another one of 

Google’s services, namely, comparison shopping. It did so by having its search results confer the most 

prominent placements to its own comparison shopping service while simultaneously demoting rival 

services, thereby stifling competition on the merits in comparison shopping markets. 

                                                      
43 On appeal, although the Decision was overturned (see discussion later), the Judgment of the Düsseldorf Court has 

nevertheless not challenged the extent to which the Cartel Office relied upon the doctrine of economic dependency. 

44 As noted elsewhere, however, new German legislation has been proposed to strengthen and widen the scope of application 

of the doctrine of dependency, thereby arguably rendering moot any judicial overturning of the Cartel Office’s Decision 

against Facebook. 

45 At paragraph 84 of that Guidance, the Commission notes that, although it will in principle deal with de novo refusals to 

supply in the same manner as it would to terminations of previously negotiated relationships, it is nevertheless the case that 

“termination of an existing supply arrangement is more likely to be found to be abusive than a de novo refusal” to supply. 

In our view, this approach is driven in large measure by the idea that the dominant firm holds such overwhelming bargaining 

power vis a vis its customers that the latter is in a position of economic dependency on the former. It is also consistent with 

the idea that a dominant firm that takes the commercial decision to open its network to competitors will render itself 

vulnerable to an Article 102 action in the event that it chooses to terminate supply at some later date (the doctrine is also 

relevant to the analysis of ‘self-preferencing’ practices by those firms which have opened up their platforms for use by 

downstream competitors). 

46 Commission of Decision of 27 June 2017, Case AT.39740 Google Search (Shopping. 
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In a subsequent investigation, the Commission sanctioned Google in 2018 for its various anti-

competitive practices vis a vis Android device manufacturers which were designed to strengthen 

Google’s dominance in search engines.47 In its Android Case, the Commission identified three distinct 

types of problematic commercial practices, namely: (i) obligations on manufacturers to pre-install the 

Google Search app and browser app (Chrome); (ii) payments to certain large manufacturers and mobile 

network operators on condition that they pre-install exclusively the Google Search app on their devices; 

and (iii) preventing manufacturers wishing to pre-install Google apps from selling even a smart mobile 

device running on alternative versions of Android that had not been approved by Google. 

Most recently, in early 2019, the Commission concluded in the AdSense Case48 that Google had 

engaged in abusive practices in online advertising, primarily by imposing a number of restrictive clauses 

in contracts with third-party websites which prevented Google’s rivals from placing their search 

advertisements on these websites. The Commission’s case was based on the understanding that Google 

was implementing this practice in a bid to foster a de facto exclusivity relationship. 

The Commission’s approach in these cases is based on adaptations to more traditional EU 

competition law doctrines whether based on: a particular application of the non-discrimination principle 

to embrace self-preferencing practices (Google Search); the application of traditional leverage theory to 

sanction restrictive obligations imposed on device manufacturers (Android); or quasi-exclusive 

relationships with publishers designed to dis-intermediate Google’s search advertising rivals (AdSense). 

While the respective market definition and market analysis exercises undertaken in each case were 

anything but straightforward, the Commission’s approaches to theories of harm in relation to digital 

platforms has been previewed in a number of IT sector cases in the recent past.49  

Pending the resolution of European Court appeals in the various Google Cases in the Commission’s 

favour,50 it would appear that traditional competition law doctrines have been sufficiently robust to allow 

the Commission to sustain its investigations into Google’s practices. The Commission’s focal point has 

been to identify the source of Google’s market power and the ways in which that market power is being 

leveraged into neighbouring or adjacent areas, while at the same time reinforcing its market power in 

search. Moreover, when assessing the anti-competitive impacts of self-preferencing strategies, the 

Commission has insisted that it was justified in not subjecting Google to the test of whether it held the 

position of an essential facility. Finally, in each case, the Commission remained unconvinced by the 

defendant that its actions generated sufficient efficiencies to overcome their anti-competitive effects, 

nor was it convinced that Google’s restrictions were indispensable in achieving such efficiencies.51 
  

                                                      
47 Commission of Decision of 18 June 2018, Case AT.40099 Google Android. 

48 Commission of Decision of 20 March 2019, Case AT.40411 Google Adsense. 

49 Commission of Decision of 6 March 2013, Case AT.39530 Microsoft (tying); Commission of Decision of 26 January 2017, 

Case AT.40153 Amazon (MFNs); Case C-413/14 P, Intel v. Commission EU:C:2017:632; Commission of Decision of 31 

March 2017, Case AT.39711 Qualcomm (exclusivity and various ‘naked’ restrictions); Commission of Decision of 29 April 

2014, Case AT.39985 Motorola; Commission of Decision of 29 April 2014, Case AT.39939 Samsung; Case C-170/13, 

Huawei Technologies v ZTE Group EU:C:2015:477 (examples of leveraging). 

50 The three appeals to the General Court relating to Search (Case T-612/17), Android (Case T-604/18) and AdSense (Case 

T-334/19), with the key pleas being recorded in the Official Journal C 369/37, C 445/21 and C 255/46 respectively. 

51 In other words, it was felt that Google was in a position to achieve legitimate commercial goals by adopting less restrictive 

measures, similar to the manner envisaged in an analysis of competitive restrictions under Article 101(3) TFEU. 
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TABLE 1: EUROPEAN DIGITAL PLATFORM ABUSE OF DOMINANCE CASES 

Case Markets Theory of harm Comments 

Google 

Shopping 

(AT.39740 – 

27.07.2017) 
 

Fine: € 2.42 

billion 

The market for general search 

services and the market for 

comparison shopping 

services, both of which are 

national in scope, throughout 

the EEA 

1) Systematic preferential 

placement of Google’s own 

comparison shopping service 

(displayed at or near the top of the 

search results) 

2) Demotion of rival comparison 

shopping services in Google 

search results (most highly ranked 

rival services appear only on 

subsequent search pages) 

1) Google did not provide verifiable 

evidence to prove that its 

conduct was indispensable in 

realising efficiencies, nor and 

that there was no less anti-

competitive alternative to the 

conduct capable producing such 

efficiencies. 

2) Anti-competitive conduct 

terminated within 90 days or 

penalty payments up to 5% of 

the average daily worldwide 

turnover 

Google 

Android 

(AT.40099 – 

18.07.2018) 
 

Fine: € 4.34 

billion 

The markets for general 

Internet search services 
(national EEA market), 

licensable smart mobile 

operating systems and app 

stores for the Android mobile 

operating system (which are 

both worldwide in scope, other 

than in relation to China) 

1) Illegal tying of Google’s search 

and browser apps, as a condition 

for licensing Google’s app store 

(the Play Store) 

2) Illegal payments conditional on 

exclusive pre-installation of 

Google Search  

3) Illegal obstruction of 

development and distribution of 

competing Android operating 

systems 

Anti-competitive conduct to be 

terminated within 90 days or penalty 

payments up to 5% of the average 

daily worldwide turnover 

Google 

AdSense 

(AT.40411 – 

20.03.2019) 
 

Fine: € 1.49 

billion 

Online search advertising 

intermediation in the EEA 

1) Exclusivity clauses with 

publishers prohibiting them from 

placing any search adverts from 

competitors on their search results 

pages 

2) “Premium Placement” clauses 

requiring publishers to reserve the 

most profitable space on their 

search results pages for Google’s 

adverts and requesting a minimum 

number of Google adverts, thereby 

preventing competitors from 

placing their search adverts in the 

most visible parts of websites’ 

search results pages 

3) Clauses requiring publishers to 

seek written approval from 

Google before changing the way 

rival adverts are displayed 

4) Rivals unable to grow and offer 

alternative online search 

alternative advertising 

intermediation 

1) Google did not demonstrate that 

the clauses created any 

efficiencies capable of justifying 

its practices. 

2) Google ceased the illegal 

practices a few months after the 

Commission issued a Statement 

of Objections in July 2016 

While the theories of harm explored by the Commission in the respective Android and AdSense Cases 

are based on established, well understood theories of harm, the abusive practice of self - preferencing is 

arguably a more controversial theory of harm relied upon by the Commission. This is essentially because 

its critics feel that the prohibition of self-preferencing undermines the benefits of vertical integration 

and the efficiency gains that can be realised by integrated undertakings. By contrast, however clear 

support for self-preferencing practices being classified as anti-competitive practices in their own right 
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can be found in:52 (i) the case-law on margin squeezes in the telecommunications sector;53 (ii) a large 

number of precedents adopted under the Commission’s powers under in Article 106 (1)TFEU relating 

to potential leveraging and conflicts of interest, when applied in conjunction with Article 102 TFEU;54 

(iii) the adoption of a very recent Decision of the French Competition Authority.55 

2.2.2 Facebook in Germany 

The German Cartel Office challenged the behaviour of Facebook in early 2019,56 concluding that 

Facebook had engaged in an exploitative abuse of consumers through its process of gathering and 

combining data from all of its various business units57 and other third party sources without having 

obtained the explicit consent of its users to do so. In the circumstances, the breach of data protection 

rules amounted to abusive behaviour under Section 19 GWB, being classified by the Cartel Office as 

“unfair trading conditions”. In the eyes of the Cartel Office, Facebook did not offer consumers a genuine 

basis upon which to provide their informed consent. 

The sweeping terms in which German antitrust rules are formulated arguably offered the Cartel 

Office a level of flexibility in dealing with this case that might otherwise not be available to the European 

Commission in its application of Article 102 TFEU. 

The finding of the Cartel Office is novel in a number of ways: 

 First, it is striking insofar as it takes a very broad approach in determining what constitutes “freely 

given consent” for data protection purposes, and concluded that an infringement of data protection 

rules constitutes an antitrust infringement. 

 Second, the Cartel Office has taken a view as to what a reasonable user would expect in terms of 

the handling of its personal data, which arguably stretches what even data protection authorities 

would be willing to conclude as regards the reality of “consent”. 

 Third, the logic of the Decision is driven by the understanding – made express in German 

competition legislation – that consumers were in a position of “dependence” vis a vis Facebook in 

the role of the latter as a dominant provider of social media services. 

                                                      
52  Moreover, the European Electronic Communications Code (EECC) contains the broader principle of non-discrimination: 

EECC, Article 70 (2). Concerns about self-preferencing in the telecommunications regulatory context stem from the fact 

that vertically integrated incumbent operators have incentives to raise rivals’ costs when competing with them in 

downstream markets. 

53 Case C-280/08P Deutsche Telekom v. Commission, EU:C:2010:603; Case C-52/09 Konkurrensverket v. TeliaSonera 

Sverige, EU:C:2011:83; Case C-295/12P Telefonica v. Commission, EU:C:2014:2062 

54 Refer to, inter alia, MOTOE Case (Case C-49/07), 15 August 2008, OJ C 209; Albany International BV (Case C-67/96) 

EU:C:1999:430; RTT Case (Case C-18/88) EU:C:1991:474; ERT & Ors. (Case C-260-89 EU:C:1991:254; and Silvano 

Roso (Case C-163/96) EU:C:1998:54. As noted elsewhere (Section 3.1.1.), despite digital platforms having not developed 

in an environment protected by special or exclusive rights, (as is the case with Article 106 TFEU), the Article 106 

precedents are nevertheless instructive in terms of what one can learn about the likelihood of leveraging market power from 

one market in which market power exits into another, and the duty owed to competitors when operating an open platform 

(i.e., a natural extension of the concept of ‘special responsibility’). 

55 Decision n°19-D-26 of 19 December 2019 on practices applied in the sector of online advertising linked online searches. 

Also the ongoing investigation of the Turkey’s Competition Authority into Google’s search engine, 

https://www.reuters.com/article/us-turkey-google/turkey-to-investigate-whether-google-violated-competition-law-

idUSKCN1P11AQ.  

56 Bundeskartellamt, “Facebook; Konditionenmissbrauch gemäß § 19 Abs. 1 GWB wegen unangemessener 

Datenverarbeitung”, B6-22/16, 6 February 2019. 

57 In this regard, refer also to the recent CMA Report on online platforms and digital advertising, in which it expresses its 

concern that Facebook’s position may have become entrenched with negative consequences for the people and businesses 

who use these services on a daily basis; available at : https://www.gov.uk/government/news/cma-lifts-the-lid-on-digital-

giants.  

https://www.reuters.com/article/us-turkey-google/turkey-to-investigate-whether-google-violated-competition-law-idUSKCN1P11AQ
https://www.reuters.com/article/us-turkey-google/turkey-to-investigate-whether-google-violated-competition-law-idUSKCN1P11AQ
https://www.gov.uk/government/news/cma-lifts-the-lid-on-digital-giants
https://www.gov.uk/government/news/cma-lifts-the-lid-on-digital-giants
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As noted earlier, the doctrine of dependency finds fertile ground in the antitrust cultures of certain 

Member States,58 and is arguably capable of being harnessed by the Commission and incorporated into 

its Article 102 TFEU analysis. However, it does not, of itself, amount to a finding of dominance, while 

it is equally compatible with an approach that is regulatory in nature, or at the very least consumer 

protection-oriented. 

On appeal, the Higher Regional Court of Düsseldorf overturned the Decision of the Cartel Office in 

August 2019.59 In doing so, it observed that the Decision had inappropriately strayed from EU standards 

of review where market power allegations were concerned. According to the Court, the Cartel Office’s 

Decision was prone to serious legal doubts inter alia because it had: 

(i) failed to establish that Facebook was dominant in online advertising or that its market power 

had allowed it to exploit users’ data; 

(ii) not explained how Facebook’s alleged violations of EU Data Protection rules constituted an 

infringement of competition rules; and 

(iii) not distinguished between the appropriate acts of collection, processing and use of consumer 

data, nor what constituted excessive acts of data collection. 

The Court was unimpressed with the Cartel Office’s lack of reasoning to support its findings,60 nor was 

it impressed with the Cartel Office’s conclusion that users had no effective choice in releasing “all” of 

their data in the circumstances. What remains to be seen is whether the Appeal Court will see fit to allow 

the Cartel Office to configure an antitrust theory of harm based on exclusionary abuse that is based on 

a breach of data protection rules,61 or to support the conclusion that Facebook was truly an “unavoidable 

business partner”. 

Most importantly, the Court censured the approach of the Cartel Office in taking two analytical short-

cuts, by: (i) attributing too much weight to the “indifference or inconvenience” of users when 

considering Facebook’s actions;62 and (ii) by not drawing a causal connection between data protection 

violations and competition harm, as the doctrine of “special responsibility” only extends to competition 

matters,63 and not to a simple data protection infringement.64 By the same token, the Düsseldorf Court 

was open to being persuaded that an infringement of data protection rules might constitute an 

exploitative abuse at the expense of consumers. Moreover, our understanding is that the logic of the 

Court suggests that the Cartel Office’s allegations were flawed, insofar as the necessary probative 

evidence was lacking to support its case, rather than being misconceived.65 

As the Judgment is itself to be appealed, it will no doubt become clearer as to the extent that data 

protection-based infractions will be deemed capable of constituting an essential element of an antitrust 

theory of harm. Moreover, another interesting line of enquiry before the Appeal Court should be whether 

or not an exploitative abuse on the consumer’s side of the digital platform can be used to generate an 

                                                      
58 For example: Germany, France and Belgium. While not rising to the level of a “general principle of law” over time (TFEU, 

Article 15(3)), it is nevertheless a doctrine that is compatible with an antitrust analysis of market power and its likely 

exercise. 

59 Facebook v. Bundeskartellamt, Oberlandesgericht Düsseldorf Berchluss, VI-Kart 1-19(v), 26 August 2019. 

60 At paragraph 78. 

61 At paragraph 76. 

62 At paragraphs 84-85. 

63 At paragraphs 44, 46. 

64 Or at least to specify the nature and scope of those violations which would be so grievous as to amount to an exclusionary 

abuse. 

65 Other issues which will no doubt be addressed by the Appeal Court will be the extent to which the concepts of consumer 

“dependency” and the status of the defendant as an “unavoidable trading partner” establish a legal standard that is 

compatible with that used under EU enforcement. 
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exclusionary abuse on another side of the digital platform, especially if the two types of abusive 

behaviour are linked causally and by reference to the overarching duty of ‘special responsibility’ on the 

part of the digital platform operator. Given that ‘markets’ need not be driven by the transfer of financial 

consideration but by data transfers, with trade-offs being made between end-users’ privacy and the 

commercial value attributed to the value of their attention by the platform operator, the Appeal Court’s 

Judgment will no doubt prove to be an important addition to the jurisprudence. Having said that, the 

proposed amendments to the Act against Restraints of Competition before German Parliament which 

were tabled in January 2020, suggest that the views of the Appeal Court might ultimately be moot.66 

 

TABLE 2 – GERMAN CARTEL OFFICE FACEBOOK DECISION (S19 GWB) 

Case Theory of harm Comments 

Facebook (B6-

22/16 – 6.02.2019) 

Fine: None 

 

Market for social 

networks in 

Germany 

 

The Cartel Office 

concluded that there 

was little direct 

competition from 

rival social 

networks. Linguistic 

preferences were 

critical to the 

identification of the 

relevant geographic 

market 

1) Exploitative abuse of consumers 

through the gathering and 

combination of data from various 

sources (including from third 

parties) without obtaining users’ 

explicit consent (users were faced 

with a ‘take it or leave it’ policy). 

The abuse under Section 19 of the 

GWB was based on the breach of 

data protection rules, and treated as 

“unfair trading conditions” for 

antitrust purposes 

2) Facebook’s data collection from its 

other corporate services (WhatsApp, 

Instagram) and from third party 

websites or apps should only be 

possible under conditions of 

voluntary consent 

* Contrary to EC practice, which 

has focused to date on 

exclusionary behaviour rather 

than exploitative behaviour 

* First application of logic of 

Court of Justice in Allianz 

Hungary Case, Case C-32/11 

(2013) 

* Driven by understanding that 

Facebook was an ‘unavoidable 

trading partner’ and that its 

customers were ‘dependent’ 

upon it 

1) The condition in Section 19 GWB, to the extent 

that a weaker party was subject to 

disadvantageous provisions because of its 

incompatibility with general legal principles, 

has no counterpart in Article 102TFEU. This 

focus on unbalanced negotiating position also 

applied to data protection law 

2) Wide interpretation to the meaning of “freely 

given consent” under Article 6(1) of the GDPR, 

given Facebook’s bargaining position 

3) Finding that Facebook’s data processing was 

not necessary to achieve the purpose for which 

it was supposedly undertaken 

4) Reasonable user would not expect data from 

Facebook, WhatsApp and Instagram to be 

integrated (i.e., separate registration, user 

profiles and company profiles) 

5) Notion that behaviour was abusive because it 

raised entry barriers, thereby strengthening 

dominance 

6) Investigation can just as readily focus on the 

exploitative abuse on the customer-facing side 

of the market 

* Cease and desist order, with Facebook 

given 12 months in which to adapt its 

policies, after remedy proposal lodged 

within 4 months (effective functional split 

of data within Facebook companies) 

                                                      
66 Refer to the text of the draft amendment, published at: https://www.wmbl.de/Redaktion/DE/Downloads/G/gwb-

digitalisierungsgesetz-referentenwurf.html. The amendments seek inter alia to : (i) subject platforms that are dominant in 

one product market to a specific list of five prohibitions (including a ban on self-preferencing); (ii) reverse the burden of 

proof on those operators found to be dominant where their practices hinder interoperability or the ability of competitors to 

use data acquired in the operator’s core market; (iii) extend the notion of “dependence” so that it includes ‘relative market 

power’, thereby allowing the Cartel Office to challenge those platforms which act as gatekeepers that abuse that power by 

denying the access of customers to certain markets; (iv) create a concept of “intermediation power”, which can be actionable 

alongside more traditional concepts such as buying or selling power; (v) modernize the ‘essential facilities’ doctrine so that 

access to the data held by digital platforms can be rendered more simply; and (vi) lower the current legal standard used to 

establish the availability of interim relief. 
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On Appeal: 

Facebook v. 

Bundeskartellamt 

VI-Kart 1/19(v) 

26 August 2019 

(Oberlandesgericht 

Düsseldorf 

Beschluss) 

 The Higher Regional Court in Düsseldorf overturned 

the Federal Cartel Office’s Decision on 26 August 

2019 due to serious doubts regarding its legality, 

inter alia, by: 

 not explaining how the alleged violations of the 

EU’s General Data Protection Regulation 

adversely affected competition; 

 failing to establish dominance in the online 

advertising market or that Facebook’s market 

power had been used to exploit users’ data; and 

 not distinguishing between what was or was not 

appropriate in the collection, processing and use 

of consumer data and the excessive collection of 

such data. 

 

A further appeal is pending. 

2.2.3 Post-Google investigations 

In the aftermath of the Commission’s Decisions in relation to Google - and without prejudice to a 

number of further investigations widely understood to have been already lodged in relation to other 

Google practices - the Commission is also reviewing two high profile complaints in relation to 

fundamentally different digital platforms. 

The Amazon investigation 

It was confirmed in July 2019 that the Commission had opened a formal investigation into Amazon’s 

alleged preferential treatment of its own products at the expense of merchants using its sales portal 

through the use of merchant sales data, facilitated by: (1) Amazon’s standard form contracts with 

merchants; and (2) the role played by data in the choice of the “buy box” which allows consumers to 

add items from specific retailers into their shopping carts.67 In parallel, Amazon has announced changes 

to its third party seller service agreements in light of another antitrust investigation by Germany’s Cartel 

Office, which are designed to improve the contractual positions of merchants.68 

Public announcements confirm that, at the heart of the Commission’s investigation of Amazon’s 

commercial practices is the relevance of its dual role as a marketplace platform and as a competing 

retailer on that platform. Insofar as the Commission pursues this theory of harm, it would appear to be 

a particular application of the Commission’s self-preferencing (i.e., discrimination) theory of harm 

explored in the Google Search Case. As noted above, such an approach raises issues similar to the 

concerns which prompted EU policymakers to regulate access by electronic communications providers 

in ways which avoided both internal and external forms of discrimination.69 In addition, the parallel 

investigation brought by Germany’s Cartel Office against Facebook suggests that German antitrust 

                                                      
67 See Commission Press Realase of 17 July 2019, available at: https://europa.eu/rapid/press-release_IP-19-4291_en.htm. 

68 Bundeskartellamt, Amazon (online sales), B2-88/18, 17 July 2019. In this regard, refer also to the recent antitrust 

investigation launched by India’s Competition Commission on 14 January 2020 into the practices of Amazon and Flipchart 

in terms of their discounting, exclusive brand launches and preferential treatment which they have allegedly offered to 

certain mobile phone sellers. See economictimes.indiatimes.com. Refer also to the Competition Commission’s findings in 

this regard in its Market Study on E-Commerce in India, op. cit., esp. at para 86. 

69 See also Article 70 EECC and Commission Recommendation 2013/466 of 11 September 2013 on consistent non-

discrimination obligations and costing methodologies to promote competition and enhance the broadband investment 

environment, O.J. 2013 L 251/13. 

https://europa.eu/rapid/press-release_IP-19-4291_en.htm
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regulators are just as concerned about exploitative practices on one side of the platform as they are about 

the foreclosure of competitors on the other side of that platform.70 

The Apple investigation 

The announcement was made on 3 June 2019 that the Commission was considering its response to a 

complaint lodged by the music streaming service Spotify lodged earlier in the year, to the effect that 

Apple allegedly: (1) unfairly limits competitors in their access to the Apple Music streaming service; 

and (2) imposed a 30% fee which it levied on content-based service providers for using Apple’s in-app 

purchase system (IAP) for any subscriptions sold in its Apple store.71 In the public statements of Spotify, 

the levy is described as a “tax” which allegedly unfairly targets music subscriptions while excluding 

other apps such as Uber or Deliveroo.72 In addition, Spotify also alleges that Apple prevents it from 

implementing “experience-enhancing upgrades” related to various functions/apps supported by Apple. 

In its response, Apple has emphasised that its App Store “ecosystem” provides the very platform and 

support framework which allows Spotify to pursue its business model and that it should be expected to 

make an appropriate contribution to sustain that ecosystem.73 

While one can identify in the Spotify complaint some lines of antitrust challenge which are similar 

to those raised in the Google Cases and the Amazon Complaint (namely, the alleged favouring of its 

own Apple Music service), the context appears to be different. First, the differentiation practised by 

Apple is based on differences between apps for payment and free apps, as opposed to alleged 

discriminatory treatment between paid apps.74 Second, Apple operates a closed ecosystem that generates 

economic efficiencies, which means that there are differences between the ways in which Apple’s 

ecosystem operates when compared to the digital platforms of parties operating open, merchant 

platforms. 

While these precedents suggest that competition rules may, indeed, be sufficiently durable in many 

cases to be able to address many of the policy concerns that have also been expressed by regulators, 

there are a number of issues endemic to the operation of digital platforms in relation to which traditional 

competition law tools may require adaptation, to which we turn in Section 3. 

2.2.4 Preliminary conclusions  

The theories of harm put forward by the Commission are based on well-worn antitrust theory or 

regulatory practice. The final resolution of the investigations into various digital platform/Internet 

ecosystem practices by the Commission should clarify the extent to which traditional competition rules 

require any re-tooling to be able to address the particular types of competitive concerns raised in digital 

markets. One should not be surprised if any reluctance on the part of the European Courts to endorse 

the Commission’s antitrust enforcement policy is met by European legislators with recourse to 

instruments of ex ante regulation. What is interesting, however, is the support received for: the 

Commission’s self-preferencing theory of harm from the recent Decision of the French Competition 

Authority; and the German Cartel Office’s policy of ‘ringfencing’ data so that it cannot be shared 

                                                      
70 Bundeskartellamt, “Facebook; Konditionenmissbrauch gemäß § 19 Abs. 1 GWB wegen unangemessener 

Datenverarbeitung”, B6-22/16, 6. Februar 2019. 

71 See: https://www.timetoplayfair.com/ 

72 Public statement of Spotify available at https://newsroom.spotify.com/2019-03-13/consumers-and-innovators-win-on-a-

level-playing-field/. 

73 Apple’s public statement addressing Spotify’s claims, available at https://www.apple.com/newsroom/2019/03/addressing-

spotifys-claims/.  

74 One is also mindful of the fact that patent holders are allowed to differentiate as between the different uses to which their 

patents are put, depending on the value attached to each relevant market or market segment under a ‘field of use’ 

differentiation policy. 

https://www.timetoplayfair.com/
https://newsroom.spotify.com/2019-03-13/consumers-and-innovators-win-on-a-level-playing-field/
https://newsroom.spotify.com/2019-03-13/consumers-and-innovators-win-on-a-level-playing-field/
https://www.apple.com/newsroom/2019/03/addressing-spotifys-claims/
https://www.apple.com/newsroom/2019/03/addressing-spotifys-claims/
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between the various business units of a social media company, a policy position confirmed by a very 

recent CMA policy statement and reflected in existing telecommunications sector regulation. 

2.3 The Possible Need for Complementary Regulation 

Irrespective of whether or not competition rules are effective in curbing anti-competitive behaviour in 

the market, they are unquestionably less effective in addressing the sorts of problems that might arise 

where competition is essentially for the market. This is because markets may have already “tipped” 

before effective intervention is possible, or they may be characterised by market failure rather than 

abusive strategic market behaviour, or even because customer inertia reinforces entrenched market 

positions and renders those positions less contestable. In each of these situations, it may be ex ante 

regulation rather than competition law that is best placed and most effective to address competition 

concerns. Moreover, it is precisely because these situations are so difficult to address through the 

application of the essential facilities doctrine and the inherent limits of competition policy to mandate 

interoperability, that regulation may appear to be the most viable means of intervention.  

Thus, in parallel with competition rules, several complementary regulatory tools already apply in the 

digital sector and beyond. Some rules apply asymmetrically to those undertakings designated as having 

a level of market power which is so significant and entrenched that it cannot be addressed effectively 

by competition law. Other rules apply symmetrically to all undertakings in a given sector which meet 

specific defined conditions and aim at remedying market failures. 

There is also the possibility that ‘smart’ versions of symmetric regulation can be adapted. Thus, while 

recognising that a broad range of market players needs to satisfy certain basic obligations, these types 

of regulations could also identify smaller market actors as being capable of exemption from the full 

weight of regulation by reason of their relatively small impact on the market.75 

The electronic communications sector provides a series of relevant examples of both symmetric and 

asymmetric regulatory models for intervention, driven by the particular nature of the identified 

competition problems that need to be addressed. 

2.3.1 Asymmetric regulation for electronic communications networks and services 

EU policymakers in the electronic communications sector, which displays certain common 

characteristics with digital platforms (which sit above electronic communications networks in the digital 

value chain), have opted to subject dominant network providers and service providers to regulatory 

obligations which are not only inspired by a competition policy analysis, but which are also designed to 

work in tandem with the application of competition policy. 

In addition to the symmetric obligations outlined below in Section 2.3.2 which apply to all 

undertakings that satisfy certain legal conditions, a range of asymmetric obligations apply to those 

undertakings in relation to which NRAs have determined that they enjoy Significant Market Power 

(“SMP”). The SMP designation is inspired by the dominance standard used under EU competition rules. 

The procedure undertaken is as follows:76 

                                                      
75 This can occur, for example, with the exclusion of certain firms from regulatory obligations on de minimis grounds (for 

instance when the platform is a small entreprise accrding to EU law as occurs in Art.11(5) of Regulation 2019/1150 on 

promoting fairness and transparency for business users of online intermediation services) or through the use of 

differentiated remedies which can take due account of the market circumstances of smaller operators (as has occurred since 

2002 under the decisional practice of NRAs when applying the EU regulatory framework for electronic communications: 

art.68(4) EECC). 

76 EECC, arts. 63-83. The procedure is explained in A. de Streel and C. Hocepied, “The Regulation of electronic 

communications networks and services” in L. Garzaniti, M. O’Regan, A. de Streel and P. Valcke (eds), Electronic 
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 First, the Commission and the NRAs must identify relevant markets in the electronic 

communications sector which may justify the imposition of ex ante regulatory obligations, in 

addition to the ex post prohibitions available under competition law. This identification of SMP in 

relation to any given undertaking is based on the satisfaction of the so-called ‘three criteria test’, 

which requires the identification of: 

(i) the presence of high and non–transitory barriers to entry; 

(ii) a market structure which, taking account of those barriers to entry, does not tend 

towards effective competition within the time horizon of the market analysis 

(usually three, but now up to five years); and 

(iii) the insufficiency of competition law alone to address adequately the market 

failure(s) identified under the first two criteria.77  

 Second, the NRA defines the product and geographic boundaries of the selected markets. 

 Third, the NRA then determines whether one or several undertakings enjoy an individual or 

collective dominant position on those identified markets and, when that is the case, designates 

them as holding SMP status. 

The rationale behind the SMP regulatory framework is the establishment of a competition law-style of 

analysis when imposing regulatory obligations. The asymmetric obligations are imposed on 

undertakings with market power, with regulation being as much driven by the need to ensure 

connectivity and interoperability because of the structural nature of electronic communications networks 

as the desire to regulate ‘essential facilities’ (including a symmetric obligation ensuring interconnection 

between all market actors, along with number portability and access to the inside wiring of homes). 

In turn, asymmetric obligations must be imposed under the EECC by reference to an established set 

of remedies, including mandated access obligations, the fixing of tariffs for termination services, non-

discrimination obligations, transparency obligations, accounts separation obligations and cost 

accounting obligations, and even the functional separation of business units where the more traditional 

access-focussed remedies are found to be ineffective in promoting effective competition. 

2.3.2 Symmetric regulation for electronic communications and digital services 

Symmetric rules are aimed at resolving the competitive concerns that arise from various types of 

dependency relationships, or the need to ensure interoperability. Accordingly: 

 The EECC imposes on providers of number–independent interpersonal communications services 

a range of obligations in order to render their services interoperable, including by relying on 

standards if: 

(i) those providers reach a significant level of coverage and user up-take; 

(ii) the Commission has identified an appreciable threat to end-to-end connectivity 

between end-users and has adopted implementing measures specifying the nature 

and scope of any obligations that may be imposed by the National Authorities; and 

                                                      
communications, Audiovisual Services and the Internet: EU Competition Law and Regulation, 4th ed., Sweet & Maxwell, 

2019, paras 2-140 to 2-169. 

77 EECC, Article 67(1). Those criteria are derived from Article 2 of the Commission Recommendation 2014/710 of 9 October 

2014 on relevant product and service markets within the electronic communications sector susceptible to ex ante regulation, 

OJ [2014] L 295/79. Those criteria are in turn developed and explained in Recitals 11 to 16 of this Recommendation. 
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(iii) the obligations imposed are necessary and proportionate to ensure the 

interoperability of interpersonal communications services.78 

 In addition, the EECC imposes on providers of Conditional Access Systems (CAS) providing 

access to digital television and radio services, and the access services upon which broadcasters 

depend to reach any group of potential viewers, the obligation to offer to all broadcasters on 

FRAND terms technical services enabling the broadcasters’ digitally–transmitted services to be 

received by viewers or listeners and to keep separate financial accounts regarding their activities 

as CAS providers.79 

 In turn, the Open Internet Regulation imposes a range of non-discrimination requirements on all 

Internet Services Providers (i.e., Net Neutrality obligations), in terms of the way they handle 

Internet traffic, without reference to whether or not they hold market power.80 

 The P2B Regulation imposes transparency and non-discrimination obligations on the providers of 

online intermediation services and, to a lesser extent, on the providers of online search engines.81 

 The PSD2 Directive82 subjects providers of payment services to a number of obligations regarding 

the release of personalised security credentials of their customers to other payment service 

providers. 

All of these legislative forays into market dynamics have been driven by the acknowledgement that 

traditional competition tools are compromised when dealing with various examples of market failure 

brought about by a combination of shifting market boundaries, indirect network effects, customer 

acquiescence and information asymmetries with their digital providers, and varying levels of 

dependency on key players which undermine the exercise of effective countervailing bargaining power. 

The policy imperative for introducing such legislative changes is more compelling where 

interoperability is desirable and where the fruits of enduring market power are no longer driven by 

competition on the merits. Insofar as these regulatory regimes promote the principles of transparency 

and non-discrimination, they are geared towards ensuring that market failures do not materialise or are 

not exacerbated, whereas data portability measures are primarily designed to ensure that markets remain 

contestable. 

                                                      
78 Article 61(2c) EECC. As noted by the Commission, this need could arise from a significant decline in usage of particular 

numbers-based communications systems, so that the public interest in end-to-end connectivity can no longer be assured 

through that system - either because a single number-independent Inter-personal Communications Services becomes the 

predominant mode of interpersonal communication or because of market fragmentation characterised by a large number of 

different, non-interoperable communications applications: Executive Summary of the Commission Proposal: 2. Electronic 

communications services and end-user rights, p.3 available at: 

http://ec.europa.eu/information_society/newsroom/image/document/2016-52/executive_summary_2_-

_services_40995.pdf 

79 Article 62(1) EECC and Annex II, Part I of the EECC. 

80 Regulation 2015/2120 of the European Parliament and of the Council of 25 November 2015 laying down measures 

concerning open internet access and retail charges for regulated intra-EU communications, OJ [2015] L 310/1, as amended 

by Regulation 2018/1971. 

81 Regulation 2019/1150 of the European Parliament and of the Council of 20 June 2019 on promoting fairness and 

transparency for business users of online intermediation services (“Regulation on fair treatment of business users of online 

platforms”) [2019] OJ 186/57. Similarly, Directive 2019/633 on unfair B2B trading practices in the agricultural and food 

supply chains prohibits a wide range of unfair practices by agricultural and food supply chain businesses where those 

practices are deemed to “grossly deviate from good commercial conduct”, are “contrary to good faith and fair dealing”, or 

where they are “unilaterally imposed by one trading partner on another”. 

82 Directive 2015/2366 of the European Parliament and of the Council of 25 November 2015 on payment services in the 

internal market, OJ [2015] L 337/35. 

http://ec.europa.eu/information_society/newsroom/image/document/2016-52/executive_summary_2_-_services_40995.pdf
http://ec.europa.eu/information_society/newsroom/image/document/2016-52/executive_summary_2_-_services_40995.pdf
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2.4 Participatory design of remedies 

When an information asymmetry exists between competition or regulatory authorities, on the one hand, 

and regulated firms, on the other, or when the effects of proposed remedies are uncertain, the authorities 

might also involve the regulated firms in the design of the remedies. This involvement should obviously 

be addressed cautiously and with sound safeguards being put in place, given that the natural incentives 

of the regulated firms in the case of abuses of market power and market failures is to be able to satisfy 

the lightest possible remedies. In recent competition cases, several interesting approaches have been 

developed which may prove to be successful in digital markets if appropriately adopted, as is discussed 

below.  

2.4.1 Standard Essential Patent (SEP) Cases: Access on FRAND terms and good faith negotiations 

Under an SEP regime, undertakings that participate in the setting of a standard might own “essential 

patents”, with respect to which a licence is required by anyone seeking to participate in the market in 

compliance with that standard. In such circumstances, owners of SEPs have a very strong bargaining 

position vis-a-vis their competitors who are working with the standard. 

In order to prevent the phenomenon of licence “hold-up” from SEP owners, the SEPs are licensed 

on FRAND terms in order to guarantee access to the patent in question, despite the fact that its ownership 

resides exclusively in the patentee. This form of licensing is considered to strike a reasonable balance 

between the needs of competitors and the importance of rewarding the patent holder so that they continue 

to invest in R&D and standardisation activities.83 According to the Commission’s SEP 

Communication,84 a standardisation agreement of this kind is generally considered to be compatible with 

Article 101 TFEU because of the fundamentally competitive impact of the FRAND licensing regime in 

the relevant market. However, where the patentee departs from FRAND terms, its behaviour might 

constitute a violation of Article 102 TFEU. 

The Commission’s approach was first expressed in 2014, in its Motorola Decision, when it found 

that it was anti-competitive for an SEP holder to seek to exclude competitors from the market by seeking 

injunctions against them if it had already committed itself to licensing its SEP on FRAND terms.85 This 

approach was taken a step further that same year in the Samsung Decision,86 where the Commission 

obtained concessions from the SEP owner committing: (i) not to seek an injunction for a period of at 

least five years; (ii) prescribing a maximum negotiation period of 12 months; and (iii) establishing a 

dispute settlement mechanism in those situations where the parties could not agree to FRAND terms. 

This approach was endorsed by the Court of Justice in 2015 in the Huawei v ZTE Case,87 where the 

Court’s rationale for holding that the failure to license an SEP on FRAND terms was based on the 

principle of “legitimate expectations”. Accordingly, without prejudice to a patentee being able to enforce 

its legitimate IP rights, the commitment to license an SEP on FRAND terms carries with it certain 

consequences for the patent holder - in certain circumstances, the pursuit of an injunction to enforce an 

SEP may of itself amount to the abuse of a dominant position. 

When the English High Court was asked in 2017 to determine whether an SEP owner’s licence terms 

were FRAND,88 it determined this question by reference to three potential royalty benchmarks, namely: 

                                                      
83 As identified in R. Whish and D.Bailey, Competition Law, 9th ed., Oxford University Press, 2018, p.822. 

84 Communication from the Commission of 29 November 2017 setting out the EU approach to Standard Essential Patents, 

COM(2017) 712. 

85 Commission Decision of 29 April 20174, Case AT.39985 Motorola. 

86 Commission Decision of 29 April 20174, Case AT.39939 Samsung. 

87 Huawei Technologies (C-170/13) EU:C:2015:477, at paragraphs 53-54. 

88 English High Court, Unwired Planet v Huawei [2017] EWHC 711, upheld by the Court of Appeal [2018] EWCA Civ 2344. 
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a rate that is governed by the value of the patentee’s portfolio; terms in comparable licences; or cross-

checking to determine the patentee’s share of relevant SEPs, and applying that share to the total 

aggregate royalty for a standard. 

The approach taken in the EU thus far in relation to SEPs might prove to be very instructive in the digital 

platforms context. Analogous to the SEP situation, a digital platform provider’s commitment to abide 

by a set of normative rules set forth in a Code of Conduct might be capable of being treated as the 

equivalent in competition terms of a commitment to license on FRAND terms in an IP context. Where 

the refusal of digital platform provider to abide by the terms of a Code of Conduct has the potential to 

result in foreclosure, the quasi-regulatory approach adopted in relation to injunctions being sought to 

enforce SEPs would appear to apply by analogy. In effect, it would mean that the onus of proof as to 

whether or not the conduct question was anti-competitive would no longer lie with the Competition 

Authority but with the digital platform. This is because a material departure from the express terms of a 

Code of Conduct would be presumed to result in anti-competitive effects, given the circumstances in 

which such a Code was adopted. 

The analogy with an SEP scenario is strengthened by the fact that comparable access regulation 

imposed on electronic communications sector operators is inevitably premised on the understanding that 

access terms will be non-discriminatory.89 The potentially normative nature of obligations set forth in a 

Code of Conduct is, in turn, supported by the fact that a raft of obligations already set forth in the P2B 

Regulation insist upon the fact that digital platform providers, if discriminating against their competitors, 

must satisfy transparency standards which at least explain why such discrimination is taking place.90 

Beyond these general principles, however, some form of dispute resolution mechanism will need to 

be considered in order to resolve effectively the inevitable disputes that would arise in relation to the 

scope of the FRAND remedy. 

In the Huawei Case, the Court of Justice imposed, under a competition law analysis of an SEP 

situation, a dispute resolution framework that involved several steps for good faith and timely 

negotiation between the various market stakeholders:91 

(i) first, the facility owner should present a written offer specifying, in particular, the access price 

and the way in which it is to be calculated; 

(ii) second, the access seeker should diligently respond to that offer, in accordance with recognised 

commercial practices in the field and in good faith and, if they cannot accept the offer, should 

submit promptly and in writing a specific counter-offer; and 

(iii) finally, if the parties cannot agree, they may, by common agreement, request that the price be 

determined by an independent third party, by decision without delay. 

This type of negotiation framework could also serve as the basis for a remedy where the criteria of the 

threshold test have been satisfied. 

                                                      
89 The concept of non-discrimination is usually associated with the FRAND standard while the FRAND standard is itself 

usually associated with an overarching idea of ‘fairness’ or ‘equity’ while a traditional non-discrimination remedy under 

competition rules is relatively agnostic when it comes to the notion of ‘fairness’. 

90 Article 7 of the Regulation 2019/1150 on promoting fairness and transparency for business users of online intermediation 

services. It follows, however, that if such discrimination is unjustified objectively, it might lead to a competition 

infringement claim. 

91 Huawei Technologies (C-170/13), at paragraphs 55-71. Article 60 of the EECC also imposes a good faith negotiation 

obligation in case of access and interconnection disputes in telecommunications. In TeliaSonera Finland (C-192/08) 

EU:C:2009:696, paras 36 and 51 to 55, the Court of Justice decided that an NRA may consider that the good faith 

negotiation obligation has been breached where the facility owner proposes to the interconnection seeker unilateral 

conditions likely to hinder the emergence of a competitive market at the retail level. 
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2.4.2 Voluntary commitments 

Competition law cases may be resolved with voluntary commitments proposed by the investigated firms 

and accepted by the Commission after they have been subject to a market test.92 A resolution of the 

competition concerns by the offer of commitments was attempted in the Google Search Case, but these 

commitments were ultimately abandoned in favour of a prohibition Decision being adopted. 

Commitments may resolve competition issues more quickly than the adoption of prohibition decisions, 

which are often appealed. Commitments often also benefit from the insights of the investigated firms. 

However, while they require a very rigorous assessment process by Competition Authorities, given that 

they are usually not appealed, they do not contribute to the establishment of a clear case-law on what is 

permitted and what is prohibited by competition law. Most importantly, it is notoriously difficult for 

Competition Authorities to enforce behavioural obligations strictly unless they take the form of 

commitments, whose breach can at least be prosecuted separately.93  

The possibility for such commitments has also been introduced in the EECC with a procedure 

inspired by competition law.94 Under that procedure: (i) the SMP operator may propose commitments 

provided they are sufficiently detailed, in particular with regard to the timing and scope of their 

implementation and their duration; (ii) thereafter, the NRA assesses those commitments, particularly in 

terms of whether they are fair and reasonable, as well as whether they are open to all market participants, 

whether they ensure the timely availability of wholesale access under FRAND terms and, more 

generally, whether they enable sustainable competition in downstream markets. For the purpose of this 

assessment, the NRA performs a market test by conducting a public consultation with interested parties, 

in particular those which are directly affected; (iii) the NRA then communicates to the SMP-designated 

operator its preliminary conclusion and the operator may revise the commitments accordingly; (iv) when 

the NRA is satisfied that the commitments comply with the objectives and the criteria being assessed, it 

may adopt a decision to render the commitments binding, wholly or in part, for a specific period (which 

may be the entire period for which they have been offered); and (v) the NRA then monitors compliance 

with the commitments that it has made binding and, in the case of a failure to comply, imposes penalties. 

The relative importance of voluntary commitments in addressing competition concerns in relation to 

digital platforms lies at the heart of the proposals for reform supported by the Competition Authorities 

of the Benelux region.  

3. Competition Law: the need to adapt enforcement principles 

Notwithstanding the existing examples of antitrust intervention by the European Commission in relation 

to digital platforms (see Section 2.2 above), antitrust analysis raises particularly complex issues 

regarding the essential analytical building blocks of any infringement action – namely, the processes of 

market definition and the assessment of market dominance.95 This is not only because of the multi-sided 

nature of digital platforms,96 but also because so many of the transactions conducted over such platforms 

                                                      
92 Council Regulation 1/2003 of 16 December 2002 on the implementation of the rules on competition laid down in Articles 

[101] and [102 TFEU] [2003] OJ L1/1, Article 9. 

93 This stems from the fact that NCAs have limited ongoing abilities to monitor access or interoperability obligations. By 

contrast, the mandate of NRAs specifically envisages the ongoing review and assessment of the efficacy of access-related 

remedies, including their possible modification over time to take into account technological or marketplace changes. NRAs 

also have wide-ranging dispute settlement powers to adjudicate disputes between market actors. 

94 Article 79 EECC. 

95 See J-U. Franck and M. Peitz, Market definition and market power in the platform economy, CERRE Report, May 2019. 

96 Which raises the question of whether anti-competitive harm is to be measured by reference to one, all or many sides of the 

relevant market which embraces the digital platform in question. Case T-11/08 MasterCard, EU:T:2012:260, para 176-177 

and Case C-67/13P Cartes bancaires, EU:C:2014:2204 paras. 78-7. 
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do not involve the transfer of monetary consideration.97 Moreover, intervention is rendered even more 

complex because of the dynamic nature of competition in relation to such markets and the need to weigh 

ambiguous competing harms against potential distributional efficiencies, rather than reliance on the 

usual more static models of competitive harm. 

These complexities inevitably mean that the assessment of competitive harm is a much more arduous 

exercise than might otherwise be the case in relation to markets with more common patterns of supply 

and demand.98 As a result, the assessment of competition concerns is, in the minds of many 

policymakers, not sufficiently rapid to be able to arrive at meaningful decisions before markets “tip” 

and are no longer susceptible to the stimulus usually afforded by new entry. It is thus not surprising that 

many of the recently published reports on digital platforms conclude that important analytical short-cuts 

need to be explored in order to be able to circumvent the dangers created by late and/or ineffective 

intervention. A number of these proposed shifts in enforcement strategy are discussed below. 

3.1 The assessment of market power 

To the extent that competition rules are relied upon for intervention, Competition Authorities should, as 

suggested in the Cremer Report, prioritise the potential for market power generating competitive harm 

arising in digital platforms, and determine whether there are any realistic constraints on such market 

power being exercised, rather than over-emphasizing the traditional first analytical step of determining 

the existence of a relevant product market to which the antitrust allegation must relate. However, 

jurisprudence has developed in such a way over the past sixty years that it would be difficult to conceive 

the market definition exercise either being removed altogether or significantly diminished in importance 

in the assessment of competitive harm. Having said that, the authors feel that it is also the case that 

existing European Commission practice provides a number of alternative avenues of market power 

analysis whose relative importance in a digital platform/Internet ecosystem context have yet to be fully 

explored.  

3.1.1 Digital platforms and Internet ecosystems: Market power measured by reference to conglomerate 

effects 

Many digital markets are connected either on the input side where the capabilities may be shared to 

develop different products (shareable inputs in modular design product development) and/or on the 

output side where products may be connected within the same ecosystem.99 

To capture some of the characteristics of the range of available connected products, one of the 

practices has been to define “after-markets” or a single functional market for “systems”. For instance, 

in the CEAHR Case, the General Court decided that: 

“(…) to be able to treat the primary market and the after markets jointly, possibly as a single unified 

market or ‘system market’, it must be shown (…) that a sufficient number of consumers would 

switch to other primary products if there were a moderate price increase for the products or services 

on the after markets and thus render such an increase unprofitable (…)”.100 

                                                      
97 As has been acknowledged under EU law, the absence of monetary consideration will not prevent the definition of a 

“market” for competition law purposes. See Cisco and Messagenet v. Commission (T-79/12) EU:T:2013:635, para.73 ; 

Topps Europe v Commission (T-699/14) EU:T:2017:2, para. 82 as well as Case AT.39740, Google Search (Shopping), 27 

June 2017, paras. 154-250; Case M.8124, Microsoft/LinkedIn, 6 December 2016; Case M.7217, Facebook/WhatsApp, 3 

October 2014.  

98 Indeed, theories of harm have thus far focused more on the intermediation function played by most digital platforms rather 

than on the traditional roles played by the sellers and purchasers. 

99 M. Bourreau and A. de Streel, Digital Conglomerates and EU Competition Policy, Working Paper, March 2019, pp. 9-13. 

100 Confédération européenne des associations d’horlogers-réparateurs (CEAHR) v. Commission, (T-427/08) 

EU:T:2010:517, para 105. 
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Similarly, in its Market Definition Notice, the Commission states that: 

“A narrow definition of market for secondary products, for instance, spare parts, may result when 

compatibility with the primary product is important. Problems of finding compatible secondary 

products together with the existence of high prices and a long lifetime of the primary products may 

render relative price increases of secondary products profitable. A different market definition may 

result if significant substitution between secondary products is possible or if the characteristics of 

the primary products make quick and direct consumer responses to relative price increases of the 

secondary products feasible.”101 

By contrast, given that the definition of markets is problematic in a digital platform context because the 

dominant undertaking is present on a number of neighbouring or adjacent markets whose edges are often 

anything but clear, it may be appropriate in some circumstances to identify dominance in one discrete 

product market which is critical to the fulfilment of the digital platform’s business model102 while also 

identifying its intrinsic links to other potential markets in question. Such links might consist of at the 

supply-side level, the use of common or shareable inputs to develop different products or services; and 

at the demand-side level, the sale to the same customers of different products or services which are 

rendered inter-operable. 

This would require a more nuanced analysis of relevant “markets’ that is intrinsically linked to the 

idea that market power is likely to be exercised because of the connection between markets or sub-

markets, coupled with the fact that many such markets or sub-markets are linked through the 

manipulation of common, or overlapping sets of data. Such an analysis can be identified not only in the 

administrative practice of the European Commission when assessing mergers with conglomerate 

effects,103 but also under its significant body of administrative practice under Article 106 TFEU.104 

Examples of commercial links which can trigger the exclusion of “as efficient” competitors include: 

- product and/or service proximity which facilitates bundling and tying practices; 

- exclusive dealings in other areas preventing customers from effectively switching; 

                                                      
101 Commission Market Definition Notice, para 56. Refer also to the 2008 Australian Merger Guidelines, which provide for 

the definition of a single functional market covering both upstream and downstream levels. The Guidelines first explain 

that “the purposive nature of market definition can require the product or geographic dimension of a market to be extended 

beyond what can be substituted for products of the merger parties to include other functional levels in the vertical supply 

chain or other products that are typically purchased or supplied together with those of the merger parties”. The Guidelines 

then explain that “where merger parties are vertically integrated or compete against vertically integrated firms, the ACCC 

must determine whether competition analysis is best conducted in the context of one relevant market encompassing the 

whole vertical supply chain or a series of separate markets each comprising one or more stages of the chain. This 

delineation depends on the economics of integration. Importantly, there need not be trade between the relevant stages of 

the vertical supply chain for there to be separate markets—the potential for exchange can be sufficient. However, where 

there are overwhelming efficiencies of vertical integration between two or more stages in the vertical supply chain, the 

ACCC will define one market encompassing all those stages”,. 

102 It being well understood that the business model driving a ride-sharing platform such as that of Uber differs greatly from 

the business model adopted by the search function performed by Google. 

103 A. Lindsay and A. Berridge , The EU Merger Regulation: Substantive Issues, 5th ed, Sweet & Maxwell, 2012, discussion 

in Chapter 12, where the authors emphasise in particular the role of “must have” products and the portfolio range of products 

which act as a magnet for the offers of bundled services by the dominant merged firm. 

104 While one should not equate the existence of a statutory monopoly with a dominant position earned by a private firm in a 

competitive environment, there is nothing to suggest that the Article 106 practice that has developed over the years is not 

as persuasive as anything developed under Article 102 as regards the incentives of a dominant firm to leverage its 

dominance into related markets, consistent with an approach based on conglomerate effects. The application of the 

“leveraged dominance” concept under Article 106 TFEU is, however, broader than its Article 102 TFEU counterpart, 

insofar as it relies only on structural market considerations and does not require that anti-competitive effects be proved. 

Refer to Spain & Ors. v. Commission (Cases C271-90, C-281/90 and C289/90), Connect Austria (Case C-462/99), 

Dusseldorp & Ors. (Case C-203/96), GB-INNO-BM (Case C-18/88), Ambulanz Glöckner (Case C-475/99) and Greek 

Horse Race Betting (Case AT.40265/2016). 
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- breadth of a product portfolio which incentivises discrimination (or self-preferencing) in favour 

of its own services; 

- discrete product niches where predatory pricing can be profitably engaged in, subsidised by 

profits in the principal market; 

- margin squeeze practices, where the platform operator minimises the gap between a wholesale 

and a retail offering; 

- refusal to supply or license a critical input, which is important to being able to compete 

effectively in a downstream market; 

- use of superior access to data by merchant platforms to affect downstream competition 

adversely in online retailing; 

- anti-competitive strategies to lock-in customers, driven by the lack of interoperability or 

interconnection between platforms; and 

- the use of Internet Protocols in ways which aggregate more information in the hands of a small 

group of operators, effectively undermining the multi-layered architecture of the Internet. 

Figure 1: Market Analysis where Markets are Connected 

 

 

 

 

 

  

 

 

 

 

 

 

 

By focusing on the links between markets or market segments and, in turn, on the incentives available 

to operators to take advantage of those links through leveraging strategies, such an approach would 

remove (at least in part) the need to engage in complex fact-finding about the scope of all of the other 

markets falling within the scope of the digital platform in question. The identification of such links 

would also add weight to a theory of harm based on the concept of leveraging, which is an overriding 

concern in such situations, and which has played a critical role in the administrative precedents adopted 

by the Commission to take into account its enforcement strategy under Article 102 TFEU. 

The proposed approach would draw upon the logic behind tying and bundling offences (which relies 

on the links between different products and services) under the Commission’s assessment of 

conglomerate mergers and margin squeeze cases (which rely on the link between the wholesale and 
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retail functional levels of competition) effected by dominant undertakings under Article 102 TFEU,105 

and both of which form part of the administrative practice of the Commission. 

At the heart of any fundamental re-calibration of EU antitrust tools to deal with digital 

platform/Internet ecosystem issues is the notion that leverage theory should be understood to operate in 

a manner that is consistent with the foreclosure incentives usually associated with conglomerate effects 

under a merger review. Although the logic of conglomerate effects in an Article 102 TFEU context has 

no administrative precedents as yet, there is a wealth of precedents from which competition law 

authorities can draw from Article 106 TFEU and from the Commission’s merger practice under the EU 

Merger Regulation. 

3.1.2 More dynamic analysis and focus on potential competition  

When assessing the existence of market power, Regulatory Authorities and Competition Authorities are 

also entitled to shift part of their focus from existing to potential competition. In that regard, the 

Commission notes in the Horizontal Merger Guidelines that:106 

“For a merger with a potential competitor to have significant anti-competitive effects, two basic 

conditions must be fulfilled. (i) First, the potential competitor must already exert a significant constraining 

influence or there must be a significant likelihood that it would grow into an effective competitive force. 

Evidence that a potential competitor has plans to enter a market in a significant way could help the 

Commission to reach such a conclusion. (ii) Second, there must not be a sufficient number of other 

potential competitors, which could maintain sufficient competitive pressure after the merger.” 

Indeed, the essence of ex ante regulation and merger reviews107 is to be forward-looking in their analysis 

to be able to take into account potential competition, with any Article 102 TFEU analysis also taking 

due account of the likely impact of new entry. Although the loss of potential competition under EU 

competition law practice does not match the level of intervention capable of being exercised by US 

antitrust authorities where they feel that there is an “attempt to monopolize” under Section 2 of the 

Sherman Act, it cannot be denied that the legal basis for intervention already exists under EU 

competition law where potential competition is allegedly being foreclosed.  

However, the lack of precedents in this area has meant that we have little empirical guidance on how 

to measure the potential loss of future competition.108 Perhaps this empirical gap in our analysis can be 

filled, at least in part, by the model developed by Michael Porter, who has proposed to apply his famous 

five competitive forces analysis109 in the determination of market power in antitrust. In doing so, the 

author shows that, in conjunction with the current rivalries captured by market shares and concentration 

                                                      
105 Article 102 cases on tying and bundling include T-30/89, Hilti v Commission EU:T:1991:70, upheld on appeal Case C-

53/92 P, Hilti v Commission EU:C:1994:77; T-83/91; Tetra Pak v Commission EU:T:1994:246, upheld on appeal Case C-

333/94 P, Tetra Pak v Commission EU:C:1996:436; T-201/04, Microsoft v Commission EU:T:2007:289. Article 102 TFEU 

cases in margin squeezing include Case C-280/08 P, Deutsche Telekom v. Commission EU:C:2010:603; Case C-295/12 P, 

Téléfonica v. Commission EU:C:2014:2026; Case T-851/14, Slovak Telekom EU:T:2018:929; Case C-52/09, 

Konkurrensverket v. TeliaSonera EU:C:2010:483.  

106 Commission Guidelines on the assessment of horizontal mergers under the Council Regulation on the control of 

concentrations between undertakings, O.J. [2004] C 31/5, para.60. 

107 The classic case in a merger context which deals with the loss of potential competition: Commission Decision of 18 January 

2000, Case M.1630 Air Liquid/BOC. 

108 Recently in Case C-307/18 Generics UK et al v CMA, EU:C:2020:52, the Court of Justice shed some light on the idea of 

what constitutes a “potential competitor” in the case which involved a reverse-payment settlement between an existing 

patent holder in the pharmaceutical sector and generic drug manufacturers which were in a position to enter the relevant 

market upon expiry of the relevant patents. 

109 Presented in M. E. Porter, Competitive Strategy: Techniques for Analyzing Industries and Competitors, The Free Press, 

1980. 
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ratios, potential competition by new entrants in offering the same product or substitute products – 

captured by the level of entry barriers and the degree of market contestability – is also a key element in 

understanding the intensity of competition.110  

3.1.3 Defining and analysing innovation markets 

In applying Porter’s “five forces” style of analysis to digital platforms, one needs also to take account 

the role played by innovation, as any assessment of welfare should be dynamic in nature, rather than 

focusing on static observations. A focus on the dynamic nature of competition need not, however, be 

considered too speculative to yield tangible results.111 

In practice, more dynamic criteria have already been designed for innovative sectors. As regards 

market definition, the Commission has developed the concepts of competition in innovation markets 

which refers to R&D poles which may compete between each other depending on the “the nature, scope 

and size of any other R&D efforts, their access to financial and human resources, know-how/patents, or 

other specialised assets as well as their timing and their capability to exploit possible results”.112 The 

Commission observes that R&D poles may be identified when the process of innovation is well 

structured, as occurs in the pharmaceutical industry, but that the concept will normally not be used when 

the process of innovation is not clearly structured. In Dow/DuPont, the Commission also defined the 

concept of an innovation space, which is “not a market on its own, but an input activity for both the 

upstream technology markets and the downstream products markets”.113 In relying on those concepts, 

the first step is to determine whether market power is being exercised upstream from existing 

products/outputs to the capabilities/inputs necessary to develop and diffuse improved or totally new 

products.  

Therefore, a dynamic standard analysis based on products/output markets can be complemented by 

an analysis based on capabilities/input markets, in order to better reflect upon the importance, the rate 

and the uncertainty of innovation and the key role played by innovation capabilities. As has been 

suggested by David Teece, “when innovation is high, capabilities are more stable than products.”114 

This type of approach is nevertheless challenging because the characteristics of innovation capabilities 

and their role in product innovation are complex, particularly in those industries where the innovative 

process is not clearly structured.115 

                                                      
110 M. E. Porter, Competition and Antitrust: A Productivity-Based Approach, Mimeo, 2002 mentioning the five forces: rivalry 

among existing competitors, threat of new entrants, threat of subsitute products or services, bargaining power of suppleirs 

and bargaining power of buyers. 

111 Australia’s ACCC has already proposed in its Report that a dynamic analysis be used when determining the existence of 

market power in the hands of a number of digital platforms. 

112 Commission Guidelines of 14 December 2010 on the applicability of Article 101 TFEU to horizontal co-operation 

agreements, O.J. [2010] C 11/1, para 119-122 and Communication Guidelines of 21 March 2014 on the application of 

Article 101 TFEU to technology transfer agreements O.J. [2014] C 89/3, para 26. The Commission has also developed the 

concept of a technology market which consists of “the licensed technology rights and its substitutes, that is to say, other 

technologies which are regarded by the licensees as interchangeable with or substitutable for the licensed technology 

rights, by reason of the technologies' characteristics, their royalties and their intended use.”; Commission Guidelines on 

horizontal co-operation agreements, paras. 116-118 and Communication on the Guidelines on technology transfer 

agreements, at para 22. 

113 Commission Decision of 27 March 2017, Case M. 7932 Dow/DuPont, at para. 348.  

114 D. J. Teece, Dynamic capabilities and strategic management, 2009, Oxford University Press. 

115 This is the reason why, as already mentioned, the Commission will not base its competitive analysis on R&D poles in 

industry where innovation efforts are not clearly structured: Commission Guidelines on the applicability of Article 101 

TFEU to horizontal co-operation agreements, at paragraph 122.  



Peter Alexiadis and Alexandre de Streel 

28 Robert Schuman Centre for Advanced Studies Working Papers 

However, as has been convincingly argued by Wolfgang Kerber and Benjamin Kern,116 there are 

existing, sufficiently robust theories and empirical studies in strategic management, evolutionary 

economics and innovation economics disciplines to allow us to construct methodologies to define 

innovation markets of sufficient relevance and with the appropriate degree of legal certainty. As David 

Teece observes: “the tools for assessing capabilities may not be well developed yet, but they are 

developed enough to allow tentative application. Clearly, product market analysis can be unhelpful and 

misleading in dynamic contexts. Using the right concepts imperfectly is better than a precise application 

of the wrong ones.”117 This new approach may be more difficult to apply in the digital sector than, say, 

in the pharmaceutical sector, because the innovation process is less structured and shorter in the former 

than in the latter. However, it is not an impossible task, and innovation markets may be defined by 

reference to the main capabilities of the digital sector such as data, certain types of engineering skills, 

high computing power and highly risky capital ventures.  

When assessing market power, antitrust authorities should focus their attention primarily on the 

barriers to accessing those key capabilities. To do that, authorities can rely on the four conditions 

identified by Jay Barney for a firm’s resources to be considered as a source of competitive advantage 

(i.e., inimitable, rare, valuable and non-substitutable).118 As regards barriers to data, Anja Lambrecht 

and Catherine Tucker have already applied the four Barney conditions.119 However, their conclusions 

are arguably too general, as the conditions need to be assessed for specific datasets used for specific 

types of algorithmic applications. As regards barriers to risk capital and skilled labour, Nicolas Petit has 

proposed a close antitrust scrutiny of the exclusivity clauses in corporate venture capital funds and of 

the non-compete clauses used regularly in labour contracts for highly skilled staff.120  

The antitrust economics and strategic management literature suggests that markets characterised by 

innovation should not be dumped into the “too hard” basket alongside markets which are characterised 

by competitive interactions across many sides of a digital platform. Lessons can be learned from the fact 

that there is a body of literature developing from different innovation economics sources which is 

capable of being harnessed by competition authorities to serve as the basis for an analysis of digital 

markets from the perspective of the “innovation markets” model.  

3.2 The Assessment of the Anti-competitive Practices – Theories of Harm 

Based on the available literature and EU precedents, we need to consider the extent to which competition 

rules are sufficiently adaptable to be ‘fit for purpose’ and the extent to which these procedural rules 

which support them are too restrictive. In contrast to what has been suggested,121 we would be reluctant 

to recommend a sweeping changes to the onus of proof for abusive practices under Article 102 TFEU, 

as this may be very difficult to reconcile with sixty years of jurisprudence of the European Courts and 

would also run counter to the presumption of innocence which prevails under human rights legislation. 

The United Kingdom (UK) arguably has greater flexibility in changing this critical procedural rule than 

would the EU 27 in relation to Regulation 1/2003, especially since the standard of review by the UK 

                                                      
116 W. Kerber and B.R. Kern, Assessing Innovation Effects in US Merger Policy: Theory, Practice, Recent Discussions and 

Perspectives, 2014, available at SSRN. 

117 D. J. Teece, supra, p. 255. 

118 J.B. Barney, ”Firm resources and sustained competitive advantage”, Journal of Management 17(1), 1991, 99-120. Those 

four conditions are very similar to the conditions usually cited as supporting the application of the essential facilities 

doctrine; hence, the control of an essential facility in the antitrust sense is a source of competitive advantage in the strategic 

management sense. 

119 A. Lambrecht and C. Tucker, "Can Big Data Protect a Firm from Competition?", 2015, available at SSRN. 

120 N. Petit, Technology Giants: The ‘Moligopoly Hypothesis ‘and Holistic Competition: A Primer, available at SSRN, at pp. 

67-76. 

121 M. Motta and M. Peitz, Big Tech Mergers, CEPR Discussion Paper 14353, January 2020, p.34. 
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courts is currently on the merits and not merely on the basis of the lighter standard of judicial review 

(i.e., “manifest error”) that applies before the EU Courts. We would, however, suggest that there is a 

need for the Commission to articulate clearly its various theories of harm in the context of digital 

markets. To this end, the updating by the European Commission of its existing Market Definition Notice 

and its Enforcement Priorities Guidance seems to be necessary. 

However, one can nevertheless draw a distinction between the “ultimate burden” of proof in 

establishing the anti-competitive effects of a practice and the “evidentiary” burden on a defendant to 

provide sufficient evidence in relation to any issues which a party may believe to be material in the 

determination of the ultimate factual issue under investigation. In other words, it is still the case that the 

defendant (or a notifying party, in the case of a merger), cannot keep to itself information which it 

believes to be relevant to the competitive appraisal of its actions.122 

3.2.1 Bundling, envelopment strategies and conglomerate effects in digital ecosystems 

While not proposing to modify the existing obligation on the European Commission to prove its case, 

we would nevertheless propose that the dynamic of digital platforms is more consistent with the 

exploration of theories of harm whose roots lie in the concept of conglomerate effects. Accordingly, it 

makes sense for the Commission to build its case under Article 102 TFEU under this theory. 

Conglomerate competition concerns might arise in a merger context, for example, where the merging 

parties are actual or potential competitors or where they produce goods or services which might be 

upstream or downstream from one another. Conglomerate mergers may also generate positive effects 

which increase consumer welfare. In some circumstances, however, conglomerate mergers may be 

harmful to consumers through the marginalisation or elimination of competitors.123 This requires an 

understanding of the merging group’s incentives and capabilities to pursue foreclosure strategies in 

relation to actual and potential competitors, ultimately to the detriment of consumers. Such an analytical 

framework seems most appropriate in a digital platform / Internet ecosystem context. 

The Commission’s Non-Horizontal Merger Guidelines124 provides guidance on the approach taken 

in the assessment of conglomerate mergers. The classic example of a conglomerate merger is one which 

involves the combination of producers of complementary products or services, with the principal 

antitrust concern being that the merged entity will be able to foreclose competitors through the 

leveraging of its market power from one market (“the leveraging market”) into another market (“the 

leveraged market”). This inevitably involves an analysis of the connections between two markets, a 

determination of whether a sufficient degree of market power exists in one of these markets,125 and the 

likely negative effects on consumers brought about by the resulting foreclosure of competitors, while 

also taking due account of the efficiencies that might be produced by the investigated conduct. The 

customer bases for the two products or services must be linked in such ways that facilitate a foreclosure 

strategy that is capable of affecting demand for the leveraged product. In order to be actionable, the 

foreclosure strategy must be shown to be capable of impairing the ability of actual or potential 

                                                      
122 See Commission Decision of 17 April 2002, Case M.2547 Bayer / Aventis Crop Science. Also Commission Notice on 

remedies acceptable under the Council Regulation 139/2004 and under Commission Regulation 802/2004, O.J. [2008] C 

267/1, para. 7.  

123 See also, M. Motta and M. Peitz, Big Tech Mergers, supra,  

124 Commission Guidelines of November 2007 on the assessment of non-horizontal mergers under the Council Regulation on 

the control of concentrations between undertakings, O.J. [2008] C 265/6, para.94. 

125 Commission Guidelines of November 2007 on the assessment of non-horizontal mergers, paras.99-100.  
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competitors to compete on the leveraged market.126 In its analysis, the Commission takes into account 

the ability of other market participants to deploy an effective and timely counter-strategy.127 

Bundling, tying and mixed bundling strategies are classic examples of leveraging strategies. There 

is a growing body of economic literature which suggests that tying or bundling practices may be 

profitable for exclusionary reasons.128 Other leveraging theories might involve exerting pressure on 

customers to buy a full portfolio of services,129 exclusive dealing130 or the cross-subsidisation of its 

product range generated by its promotion of “must have” products.131 

In digital markets, a specific form of anti-competitive bundle is what is what Eisenmann, Parker and 

Van Alstyne refer to as “platform envelopment”.132 According to the authors, “envelopment” occurs 

when a dominant platform enters a new market pioneered by that entrant’s platform and forecloses the 

new entrant. Overlapping user bases between the dominant platform’s primary market and the new 

market and shared components or modules between the two products, render entry into the new market 

feasible for the dominant firm. First, the dominant platform can leverage its customer base from its 

primary market to the new market, and thus benefit from significant network effects when it enters the 

new market. These network effects can be of much larger magnitude than those enjoyed by the entrant. 

Second, because of shared components or modules, operating the two platforms together might generate 

significant economies of scope. 

Within this framework, platform envelopment corresponds to “pure” bundling practices: namely, the 

dominant platform bundles its existing platform service with a new platform service similar to the 

platform that it wishes to envelop.133 Through pure bundling, the dominant platform can then foreclose 

the rival platform in the target market. When the dominant firm’s platform and the target’s platform are 

weak substitutes or unrelated to one another, Eisenmann et al argue that significant economies of scope 

are a pre-condition for envelopment by bundling to succeed. In digital markets, when platforms have 

acquired a large customer base in a primary market, they may adopt an envelopment strategy to expand 

into other markets. 

In antitrust practice, the scope of leveraging theory applying in a conglomerate markets context has 

been given further impetus through a recent precedent adopted in the context of Article 106 TFEU. In 

the OPAP Case,134 the Commission, while declining to pursue a case against Greece’s de facto 

monopolist in gaming and betting because the affected market (horse race betting) was not large enough 

to trigger a “Community interest” to justify the Commission’s intervention, the Commission was 

nevertheless willing to entertain an action based on the ability and incentive of OPAP to leverage its 

position in horse race betting into other adjacent betting markets.135 

                                                      
126 See Case T-5/02 Tetra Laval v Commission EU:T:2002:264. 

127 Commission Guidelines of November 2007 on the assessment of non-horizontal mergers, para.103. 

128 M. Motta, Competition Policy: Theory and Practice, Cambridge University Press, 2004, pp. 460-483 For example, B.J. 

Nalebuff, Bundling, Tying and Portfolio Effects, DTI Economics Paper, 2003. 

129 Commission Guidelines of November 2007 on the assessment of non-horizontal mergers, para.104.  

130 See Commission Decision of 18 February 1997, Case M.877 Boeing/McDonnell Douglas. 

131 See Case T-5/02 Tetra Laval, supra. 

132 T. Eisenmann, G. Parker and M. Van Alstyne, ‘Platform Envelopment’, Strategic Management Journal 32, 2001, 1270-

1285. 

133 The authors cite the example of Microsoft, which bundled Windows Media Player with its Windows operating system in 

order to enter in the late 1990s into the market of media players, then dominated by the platform ‘Real Networks’. 

134 Commission Decision of 12 September 2016, Case AT.40265 Greek horse race betting Commission Decision rejecting the 

Complaint (OPAP). 

135 See OPAP Case, supra, at paras 42-64. The willingness of the Commission to entertain leveraging-style arguments in a 

conglomerate markets setting is also reflected in a number of other cases under Article 106 TFEU; see Spain & Ors. v. 
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In the context of digital platforms or, even more broadly, digital ecosystems, leveraging in the context 

of a conglomerate market structure has an important role to play in understanding the nature of potential 

theories of harm. As noted in the Commission Guidelines on the assessment of non-horizontal mergers, 

foreclosure effects are “likely to be more pronounced in industries where there are economies of scale 

and the demand pattern at any given point in time has dynamics implications for the conditions of supply 

in the market in the future”.136 Bundling may have both positive and negative competitive effects and, 

in the digital sector, both effects are often amplified. At a general level, the competitive effects of 

bundling depend on whether bundling creates efficiencies, which may be the case in particular via 

supply-side and demand-side synergies, and whether those efficiencies are passed on to consumers. 

This, in turn, depends on the particular market characteristics and conditions at issue, in particular the 

competition between digital firms and the possibility of consumers moving or multi-homing between 

those firms. 

In our view, conglomerate effects theory, especially given its potential to rationalise tying and 

bundling practices engaged in by firms with market power, provides a fertile base upon which to build 

compelling theories of harm in a digital platform context. Such theories have the added advantage of 

being able to address concerns about the stifling of potential competition, a theory of harm which already 

finds support in merger practice (albeit very little used to date in relation to behavioural practices).137 

There is also a wealth of administrative practice upon which the Commission can draw from its Article 

106 TFEU experience, while also acknowledging that the approach adopted under Article 106 conveys 

greater prominence to the presumed anti-competitive effects flowing from industry structure (rather than 

on the actual effects on competition in an action brought under Article 102 TFEU).138 

3.2.2 Access to key capabilities 

The control of key capabilities may motivate the formation and expansion of digital conglomerates and 

may be one of the reasons for their competitive edge when such components form the basis of modular 

innovation. The control of those key components may lead to different competitive concerns, in 

particular a refusal to share those components, thereby impeding the entry of innovators. 

To the extent that it is possible to identify those key capabilities, one potential remedy is to allow 

competition to emerge and to ensure market contestability by requiring access to such capabilities. If 

technically feasible, compulsory access obligations will allow entrants, on the one hand, to enjoy the 

same economies of scope in product development as the incumbent firm and, on the other, to generate 

demand-side synergies of similar magnitude when integrating the key components in their product 

ecosystems. 

However, as explained by the Commission139 and the Court of Justice,140 compulsory access always 

involves a trade-off between short-term competition, which it aims to stimulate, and the innovation 

incentives of the various market players, in particular the dominant firm subject to the provision of 

access. One should be particularly sensitive to the possibility that the mandating of access to content 

                                                      
Commission (Cases C-271/90, C-281/90 and C-289/90); Connect Austria (Case C-462/99); Düsseldorp & Ors. (Case C-

203/96); GB-Inno-BM (Case C-18/88); Ambulanz Glöckner (Case C-475/99). 

136 Commission Guidelines of November 2007 on the assessment of non-horizontal mergers, para.101. 

137 As noted earlier, this approach also reflects the US approach where “attempts to monopolise” are alleged under the Sherman 

Act. 

138 Theories of potential harm developed under the Article 106 practice of the Commission will need to be complemented by 

an “effects” analysis that satisfies the standard set forth in the Intel Case (Case C-413/14 P). Whereas the Court of Justice 

in Greek Lignite (Case C-554/12 P) considered that proof of effects is unnecessary within an Article 106 framework, it 

should also follow that the opposite is true when an action is being pursued under Article 102 TFEU. 

139 Commission Guidance on the enforcement priorities in applying Article 102 TFEU, at para. 75. 

140 In particular, the Opinion of the Advocate General Jacobs in Case C-7-97 Bronner v. MediaPrint, at paras. 56-70. 
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runs the risk of discouraging the content creator / aggregator from innovating and investing in further 

innovation. This trade-off should be assessed against the specific characteristics of the digital key inputs 

whose access is being required.141 It reminds us of the long-held debate in the electronic communications 

sector regarding the benefits of network-based competition, as opposed to services-based competition 

(with preference invariably for the former). In certain situations, it might therefore be much more 

appropriate to mandate some form of interoperability, as opposed to mandating access to content. 

If the key input analysed is a dataset,142 the trade-off between short term and long-term competition 

should be assessed against the particular characteristics of the data involved, in particular the non-

rivalrous nature of the data and the general purpose nature of the technology. On the one hand, the costs 

of compulsory access are smaller for non-rival products than for rival products because the owner of the 

former can share them without being deprived of their use.143 On the other hand, the benefits of 

compulsory access are higher for general purpose technologies than for other products because of the 

pervasiveness, the inherent potential for technical improvements and the innovational complementarities 

of the former.144 Therefore, when applying the same trade-offs between short and long-term competition 

and innovation, the conditions for imposing data sharing under competition law might in many instances 

be lower for data than for other products. Accordingly, Heike Schweitzer et al. suggest that: “the 

threshold for finding that a refusal to supply data constitutes an abuse may be somewhat lower than the 

threshold for finding an abuse in cases of a refusal to grant access to infrastructures or to intellectual 

property rights.”’145 

3.2.3 Discrimination and self-preferencing 

Insofar as a dominant undertaking operates a digital platform that is open to all traders, acts of 

discrimination, self-preferencing and other related acts of leveraging may be unlikely to generate 

efficiencies which outweigh the restrictions to competition arising from such acts. This is the 

presumption which grounds the legislative prohibition of self-preferencing in the telecommunications 

regulatory context. By contrast, as noted earlier, the operation of closed platforms of digital ecosystems 

may be more likely to generate positive efficiencies, unless consumers do not have sufficient 

competitive options to choose alternative platforms and switching between such platforms is not 

feasible.146  

Having said that, policymakers are entitled to question whether patterns of commercial behaviour 

suggest that customers switching between platforms is not viable or attractive, especially where access 

to key competitive data is not available to all operators. In other words, where the circumstances so 

justify, presumptions about the vibrancy of inter-platform competition might need to give way to 

theories of harm which are confined to individual platforms, at least where it is not demonstrated that 

the efficiencies do not outweigh the restriction on competition that has been identified, and where 

switching is not effective. This same approach has been taken to its extreme in the field of call 

termination on the networks of electronic communications operators, where the process of call 

                                                      
141  As it was proposed in the Cremer et al. Report, pages 98-107. 

142 Potential other key components include algorithms, software or search technologies. 

143 The costs of compulsory sharing in reducing data collection incentives are also lower when the data was collected as by-

product or incidentally and without specific investment; J. Prufer and C. Schottmüller, Competing with Big Data, TILEC 

Discussion Paper 2017-006, 2017. 

144 T.F. Bresnahan and M. Trajtenberg, ”General purpose technologies: Engines of growth?”, Journal of Econometrics 65(1), 

1995, 83-108. 

145 H. Schweitzer, J. Haucap, W. Kerber and R. Welker, Modernising the law on abuse of market power, Report for the Federal 

Ministry for Economic Affairs and Energy, 2018, para 10 of the English Summary Report. 

146 Autorité de la Concurrence and CMA, The economics of open and closed systems, December 2014. 
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termination is considered to be specific to each network that has been allotted its own numbering 

sequence.147 

3.2.4 Violations of regulatory principles 

Given the particular characteristics of many digital platforms, one can envisage that a dominant digital 

platform provider’s persistent departure from normative principles established under regulation or from 

industry operating standards (especially those established in the context of remedies imposed by 

competition law or regulatory authorities) might be capable of forming the basis of a theory of harm for 

an action brought under competition rules. As the AstraZeneca precedent148 has demonstrated, the 

existence of regulatory obligations alongside competition rules does not mean that competition rules are 

no longer relevant. On the contrary, as the Telia Sonera precedent149 confirms, a regulatory norm can 

assume the status of a competition norm where the circumstances are appropriate and where the policy 

drivers for such principles of “regulatory antitrust” are strong. Moreover, as the Telekom Polska150 

precedent demonstrates clearly, the failure of regulation to address effectively what might otherwise be 

an antitrust violation provides strong policy motivation for antitrust rules to intervene. The history of 

margin squeeze precedents151 also pays testimony to the fact that regulatory compliance does not equate 

to competition law compliance.  

It should equally follow that regulatory non-compliance, where it is systematic and unable to be 

addressed effectively by regulation, can be equated with an antitrust violation where the nature of that 

violation is capable of foreclosing competitors, whether by impeding their effectiveness or by excluding 

them from the market altogether. Recent European case-law also confirms that the broader legal context 

in which a commercial practice occurs (i.e., the existence of regulatory obligation) may be relevant in 

determining whether an anti-competitive practice has occurred.152  

The administrative practice of the Commission thus already establishes a number of robust principles 

surrounding the application of traditional theories of harm. Given the unique commercial dynamic of 

digital platforms, it is open to policymakers to increase the scope of such theories of harm so that they 

embrace the ‘currency’ of digital platforms (i.e., data transfers). 

3.3 Preliminary Conclusions 

A review of existing competition law practice suggest that, at the very least, the enforcement competition 

law principles could be clarified and adapted in the following ways: 

 For the determination of market power, the Competition Authorities should take into account the 

different conglomerate relationships in the market, as well as taking a more dynamic approach by 

                                                      
147 By the same token, quaere whether the spread of e-sim cards removes this bottleneck monopoly otherwise enjoyed by an 

individual network, or whether the ownership of multiple mobile phones also diminishes the importance of the ‘monopoly’ 

enjoyed by any individual telephone number. 

148 Case T-321/05, AstraZeneca v. Commission [2010] EU:T:2010:266, upheld by Case C-457/10 P, AstraZeneca v. 

Commission [2012] EU:C:2012:770. 

149 Case C-52/09, Konkurrensverket v TeliaSonera Sverige EU:C:2011:83. 

150 Refer to Case C-123/16 P Orange Polska v. Commission, Judgment of the Court of Justice of 25 July 2018, 

ECLI:EU:C:2018:590. In this case, the trivial financial penalties imposed by the Polish NRA for the failure of the fixed 

incumbent operator to provide access incentivized the fixed incumbent operator to continue denying access to competitors 

with relating impunity. 

151 Article 102 TFEU cases in margin squeezing include Case C-280/08 P, Deutsche Telekom v. Commission EU:C:2010:603; 

Case C-295/12 P, Téléfonica v. Commission EU:C:2014:2026; Case T-851/14, Slovak Telekom EU:T:2018:929; Case C-

52/09, Konkurrensverket v. TeliaSonera AB EU:C:2001:83.  

152 Case C-32/11, Allianz Hungária Biztosító and Others EU:C:2013:160, at paras. 46-47. 
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focusing on potential competition and on the control of the key innovation capabilities such as 

essential data, computing power and related skills or risky and patient capital. 

 For the assessment of anti-competitive practices, the Competition Authorities should focus on the 

most problematic practices in the digital economy, namely, bundling and envelopment strategies 

within a specific digital platform or eco-system, refusal to grant access (including interoperability) 

to key inputs and innovation capabilities, discrimination and self-preferencing, and persistent 

violations of normative regulatory principles.153 In doing so, the guidance should clarify the scope 

of the doctrine of ‘special responsibility’ in the context of digital platforms. 

4. Complementary regulation: Elements of an Intervention Test 

To the extent that the goal of policymakers is to ensure contestability between digital platform or 

ecosystem alternatives, the only realistic possible tool for intervention might need to take the form of ex 

ante regulation. This is especially the case where it is an instance of market failure that is under the 

policy spotlight, rather than an example of specific strategic anti-competitive behaviour. Several 

thresholds for intervention under ex post (extended) competition law or ex ante regulation have been 

proposed in the different policy reports and legislative initiative adopted recently. All of those proposals 

are based on a traditional economic policy framework. However, as Orla Lynskey observes, viewing the 

functioning of Internet gatekeepers only through economic lens may be too restrictive and might not 

sufficiently take into account concerns relevant to the preservation of individual rights.154 Thus: 

- The Furman Report in the UK proposes the test of significant market status, defined as enduring 

market power enjoyed by a firm over strategic bottleneck market or a position to exercise market 

power over a gateway or bottleneck in a digital platform, where they control others’ market 

access.155 

- A recent policy paper of the French telecommunications regulator, ARCEP, proposes a test of 

systemic digital platforms, defined on the basis of three main criteria: the existence of bottleneck 

power, a certain number of users in the EU (or as a proxy, sufficiently high EU turnover), the 

existing of integration of that firm into an ecosystem enabling leverage effects; and four 

secondary criteria, such as, gatekeeper position, access to many high quality data, market shares 

for online advertising (where relevant), and the market value of the platform.156 

                                                      
153 Where the infringement of these regulatory principles is persistent and is capable of fuelling anti-competitive strategies, it 

would not be unreasonable for policymakers to equate such ex ante violations with ex post infringements of a dominant 

position under an Article 102 TFEU action, assuming that one can prove a nexus between the various sides of a platform 

that are being affected by the same practice. 

154 O. Lynskey, Regulating ‘Platform Power’, LSE Law, Society and Economy Working Papers 1/2017. See also J.E. Cohen, 

Between Truth and Power, Oxford University Press, 2019. In its new digital strategy, the Commission separates the 

economic based issues whose objective is to ensure a fair and competitive economy and the non-economic-based issues 

whose objective is to ensure an open, democratic and sustainable society, even if both types of issues will be adressed 

coherently through a Digital Services Act package to be tabled by the end of 2020: Communication from the Commission 

of 19 February 2020, Shaping Europe's digital future, COM(2020) 67. 

155 J. Furman et al., Unlocking Digital Competition, p. 10 and 55. 

156 ARCEP, Systemic digital platforms, December 2019. Interestingly, the EU’s Financial Supervision Regulation provides 

for a significance/systemic power analysis based on the following criteria: (i) the size - total value of its assets exceeds € 

30 billion; (ii) the economic importance for the specific Member State or the EU economy as a whole; (iii) the size of the 

cross-border activities - the total value of its assets exceeds €5 billion and the ratio of its cross-border assets/liabilities in 

more than one other participating Member State to its total assets/liabilities is above 20%; or (iv) the direct public financial 

assistance when the bank has requested or received funding from the European Stability Mechanism or the European 

Financial Stability Facility. The banks meeting the “significance” threshold are regulated at the EU level by the Single 

Supervisory Mechanism while the other banks (namely, the “less significant” institutions) continue to be supervised by 

their national supervisory bodies: Council Regulation 1024/2013 of 15 October 2013 conferring specific tasks on the 

European Central Bank concerning policies relating to the prudential supervision of credit institutions, O.J. [2013] L 287/63 
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- The proposed 10th Amendment of the German competition law introduces the concept of 

undertaking of paramount significance which would be determined on the basis of five criteria: 

a dominant position on one or more markets; financial strength or access to other resources; 

vertical integration and activities on otherwise related markets; access to data relevant for 

competition; importance of activities for third parties' access to supply and sales markets; and 

related influence on third parties' business activities.157 

It is also interesting to note that recent examples of EU legislation applicable to digital platforms 

differentiate their obligations according to the size of the platforms in terms of users, their annual 

turnover or their age (the number of years the platform has been active in the EU).158 

Our view is that the intervention threshold should be a natural extension of the policy orientation 

reflected in existing regulatory instruments. In addition, a regulatory threshold test should be onerous, 

as is the case in the electronic communications sector with the use of the Significant Market Power test 

where markets satisfy the “three criteria test” (as explained above in Section 2.3.1.) As such, regulatory 

intervention would be less susceptible to the criticism that it constitutes an unnecessary additional 

burden which cannot satisfy a cost-benefit analysis and which would be susceptible to the generation of 

Type 1 errors. In other words, its principles should be compatible with, or be a natural extension of, 

inter alia, the relevant principles contained in the EECC, the Open Internet Regulation, the P2B 

Regulation and the PSD2 Directive (as explained in Section 2.3.2). In this regard: 

(i) Any form of intervention should be based on existing economic or legal standards derived from 

ex ante or ex post practice or in the academic literature which relates to these disciplines. 

(ii) To the extent that commercial practices systematically infringe the principles set forth in those 

regulatory instruments, these practices can legitimately constitute the analytical basis for an ex 

post action brought under Article 102 TFEU where such behaviour tends to promote or reinforce 

anti-competitive harm. To the extent that Competition Authorities can draw a causal nexus 

between such breaches of normative rules with anti-competitive harm, it should not be 

problematic for legislators and policymakers to equate such conduct with an antitrust theory of 

harm.  

Any new regulation, however, should be proportionate and should not exceed what is necessary to 

achieve its objectives. In this regard, it is anticipated that ex ante regulation would only address the sorts 

of issues which competition policy cannot address effectively.  

4.1 A three-criteria test for ex post competition law and complementary regulation 

In relying on the above principles as the basis for any model of regulatory intervention, a digital 

platform-specific version of the “three criteria test” currently used in the electronic communications 

context might be relied upon to justify intervention which aims to ensure the existence of a level playing 

field which promotes market contestability. The criteria crafted for a digital platform environment would 

consist of the following: 

 

Criterion 1: Non-contestable Concentrated Market Structure 

Under this first threshold criterion, policymakers would need to identify the following elements in the 

marketplace in which the digital platform operates, namely:  

(i) The existence of a well understood and defined digital “platform” or Internet ecosystem of 

products which lies above regulated telecommunications networks, which generates direct and indirect 

                                                      
157 Proposed new Section 19a(1) of the German Act against Restraints of Competition. 

158 Directive 2019/790 of the European Parliament and of the Council of 17 April 2019 on copyright and related rights in the 

Digital Single Market, OJ [2019] L 130/92, art.17(5) and (6). 
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network effects that might be capable of deterring switching by the creation of “positive feedback 

loops”, or which is vulnerable to the phenomenon of “tipping” in favour of a particular operator (or 

limited group of operators). 

There is no specific definition of an online platform under EU law. It is in principle an “Information 

Society service”, as defined by Directive 2015/1535,159 which has, according to the Commission, the 

following characteristics: (i) the ability to create and shape new markets, to challenge traditional ones, 

and to organise new forms of participation or conducting business based on collecting, processing, and 

editing large amounts of data; (ii) they operate in multi-sided markets but with varying degrees of control 

over direct interactions between groups of users; (iii) they benefit from ‘network effects’ where, broadly 

speaking, the value of the service increases with the number of users; (iv) they often rely on information 

and communications technologies to reach their users, instantly and effortlessly; (v) they play a key role 

in digital value creation, notably by capturing significant value (including through data accumulation), 

thereby facilitating new business ventures and creating new strategic dependencies.160 

(ii) On the input side, such platforms benefit from high entry barriers which, in particular, may be 

due to the control of key innovation capabilities. As explained by the Commission, barriers to expansion 

or entry can take various forms. In particular, they may take the form of advantages specifically enjoyed 

by the dominant undertaking, such as economies of scale and scope, privileged access to essential inputs, 

important technologies or an established distribution and sales network.161 

(iii) On the customers’ side, such a platform’s market position benefits from the prevalence of single-

homing, which may be due to strategic behaviour (e.g., exclusivity clauses, tying, MFNs) or from 

ineffective multi-homing options due to consumer inertia. 

In addition, when there are elements of “free” provisioning, which may increase information 

asymmetries and have the tendency to mask commercial incentives, the rationale for public intervention 

may increase. This can be the case when ‘price’ is a digital representation of value, in particular in the 

form of personal data that is being provided in exchange for the supply of a service.162 

 

Criterion 2: Digital Gatekeeper which is an Unavoidable Trading Partner  

Under this second criterion, the digital platform has the following commercial and structural 

characteristics: 

(i) The digital platform acts as a “gatekeeper” or as a provider of some form of a “bottleneck facility”, 

which renders it an “unavoidable trading partner” (comparable to a “must have” product in a 

conglomerate market environment) for other operators on that digital platform or on that digital 

ecosystem. This criterion requires that the platform in question has achieved a significant level of user 

uptake and that the access seekers depend on the platform to reach users.163 

                                                      
159 Article 1(1b) of Directive 2015/1535 of the European Parliament and of the Council of 9 September 2015 laying down a 

procedure for the provision of information in the field of technical regulations and of rules on Information Society services, 

OJ [2015] L 241/1, defining an Information Society service as any service normally provided for remuneration, at a 

distance, by electronic means and at the individual request of a recipient. See A. de Streel, A. Kuczerawy and M. Ledger, 

‘Online Platforms and Services’ in Electronic communications, Audiovisual Services and the Internet: EU Competition 

Law and Regulation, 4th ed., Sweet & Maxwell, 2019, paras. 3-002 to 3-017.  

160 Communications of the Commission of 25 May 2016 on online platforms and the Digital Single Market Opportunities and 

Challenges for Europe, COM(2016)288, p.3. 

161 Guidance of 3 December 2008 on the Commission's Enforcement Priorities in Applying Articles [102 TFEU] to Abusive 

Exclusionary Conduct by Dominant Undertakings O.J. [2009] C 45/7, para. 17. 

162 See Directive 2019/770 of the European Parliament and of the Council of 20 May 2019 on certain aspects concerning 

contracts for the supply of digital content and digital services, OJ [2019] L 136/1, art.7(7). 

163 Similar to the criteria used by Articles 61(2c) and 62(1) EECC. 
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(ii) The digital platform’s business model is associated with the provision of some form of 

intermediation between two types of users. This implies that the platforms in question should allow a 

user to offer goods or services to another user with a view to facilitating transactions between them.164 

(iii) The environment in which the digital platform operates is characterised by the lack of effective 

countervailing bargaining power being exercised by the underlying regulated networks over which the 

ecosystem operates, nor by its immediate or end-user customers. As explained by the Commission in 

other contexts, such countervailing buying power may result from its customers' size or their commercial 

significance to the dominant undertaking, and their ability to switch quickly to competing suppliers, to 

promote new entry or to integrate vertically, at least where they can credibly threaten to do so.165 

(iv) Existing regulatory obligations are not effective in preventing the digital platform in engaging 

in exclusionary behaviour. To the extent that a digital platform is exploiting a regulatory loophole, or 

where regulation is not capable of exerting a meaningful market discipline on the platform, competition 

rules can rely on the normative rules prescribed under regulation upon which to base a theory of harm 

under competition law.  

 

Criterion 3: Effectiveness of competition rules 

On the assumption that either a finding of dominance cannot be established166 in relation to a particular 

digital platform (despite positive findings usually associated with market power) or the identified 

infringements cannot be effectively addressed pursuant to appropriate remedies under ex post 

competition rules and within a reasonable period of time given the speed of technology and market 

evolution, there is a risk that the changes effected to the marketplace are irreversible and the possibility 

of innovation from other competitors is foregone.  

In the electronic communications regulatory framework, competition law interventions are deemed 

to be insufficient where, for instance, the compliance requirements of an intervention to redress 

persistent market failure(s) are extensive or where frequent and/or timely intervention is 

indispensable.167 At the stage of granting remedies, the need for interoperability obligations and 

contestability provisions may mean that certain remedies need to be imposed systematically across all 

relevant market actors, alongside asymmetric remedies which are designed to address specific market 

power issues.  

4.2. Consequence of the test 

The fulfilment of first two criteria 

Insofar as the first two criteria are satisfied, ex post intervention is likely to be appropriate, although 

certain procedural changes to Regulation 1/2003168 might arguably also be necessary to address abuses 

of market power, in order to render such intervention effective and timely. 

Identified theories of harm in the form of certain types of behaviour such as non-discrimination 

(including self-preferencing where the entity is vertically integrated) might generate serious anti-

                                                      
164 Adapted from the definition of “online intermediation service” in Article 2(2) of Regulation 2019/1150 on promoting 

fairness and transparency for business users of online intermediation services. 

165 Guidance on the Commission's Enforcement Priorities in Applying Articles [102 TFEU] to Abusive Exclusionary Conduct 

by Dominant Undertakings, para. 18. 

166 It being understood that a finding of dominance will be a prerequisite to an action brought under Article 102 TFEU. 

167 Recital 16 of Commission Recommendation 2014/710 of 9 October 2014 on relevant product and service markets within 

the electronic communications sector susceptible to ex ante regulation, OJ [2014] L 295/79. 

168  Council Regulation 1/2003 of 16 December 2002 on the implementation of the rules on competition laid down in Articles 

[101] and [102] of the Treaty, O.J. [2003] L 1/1. 
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competitive harm when the two first criteria are met. While no presumption of illegality should, in our 

view, flow from such a situation, the defendant would, in those circumstances, be expected to tender the 

type of evidence necessary either to dispel the view that anti-competitive consequences would follow or 

that consumer welfare benefits would outweigh any competitive detriments. This would be consistent 

with a number of regulatory norms that are already in place, which require transparency measures in 

order to determine why such problematic practices are being put into effect, and establishes the basis 

upon which a potential defendant would raise pro-competitive/pro-efficiency arguments consistent with 

the criteria set forth in Article 101(3) TFEU. Thus, while the ultimate burden of proof would remain 

with the European Commission, this is not to say that a defendant has no positive role to play in the 

justification of its actions. This is especially the case since the acts of disintermediation or self-

preferencing are, according to the regulatory instruments already discussed, potentially distortive of 

competition even in the absence of market power. 

In this regard, systematic behaviour which transgresses clear regulatory norms (e.g., the non-

discrimination provisions of the Open Internet Regulation and the P2B Regulation, the ‘free consent’ 

requirements of the GDPR) or Codes of Conduct that may be prevalent in an industry can legitimately 

establish the basis of a theory of harm which supports a competition law infringement action. Business 

justifications put forward by defendants to justify their impugned practices should be subject to the test 

set forth in Article 101(3) TFEU, namely, they should constitute the minimum required to achieve their 

legitimate commercial goals (which is also consistent with the overarching policy requirement that a 

dominant undertaking has a duty of “special responsibility” to the marketplace under Article 102 

TFEU).169 

This range of infringements should not be subsumed within the refusal to deal doctrine (which would 

embrace exclusivity relationships),170 and it should continue to be governed by ex post competition rules 

that are subject to a high standard of judicial review, which is appropriate given the importance of 

avoiding a Type 2 error.171 

The fulfilment of the three criteria 

Insofar as all three criteria are satisfied, some form of targeted ex ante intervention may be appropriate 

to address market failures. To the extent that Regulation 1/2003 can be amended accordingly, 

appropriate action can be taken by the Commission under a revised Sectoral Inquiry power which allows 

greater freedom for the European Commission to conduct enquiries closer in form to that of the UK’s 

“market investigation” regime, and to impose regulatory-style remedies possibly to be implemented by 

a regulatory authority as a by-product of such an investigation. 

One alternative would be to draw inspiration from NRAs responsible for implementing access 

obligations and ensuring interoperability in the electronic communications sector. In this way, 

regulatory obligations can be tailored to the characteristics of the particular SMP-designated operator in 

a manner which is reminiscent of the procedure followed in EU competition law investigations. To this 

end, the delegation of the monitoring role to ensure that such behavioural remedies are respected could 

even be made to National Regulatory Authorities, who would cooperate with DG Competition or 

National Competition Authorities to ensure their effective enforcement. 

                                                      
169 Also Directive 2019/633 of 17 April 2019 on unfair trading practices in business-to-business relationships in the 

agricultural and food supply chain, OJ [2019] L111/59. 

170 Case T-184/01, IMS Health v Commission EU:T:2005:95; Joined Cases C-6 and 7/73, Commercial Solvents v Commission 

[1974] EU:C:1974:18; See also N. Petit, Theories of Self-Preferencing Under Article 102 TFEU: A Reply to Bo Vesterdorf 

2015, available at SSRN. 

171 In other words, we disagree with the proposal put forward in the Furman Report to the effect that the judicial standard of 

review should be lowered. 
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4.3. Preliminary conclusions 

Further to the adaptation of competition law enforcement in accordance with the commercial dynamics 

of digital markets, as discussed in the previous Section, the process of competition law enforcement 

needs to be accelerated and to be strengthened when digital markets satisfy the proposed three criteria 

test. 

Thus, if the market structure is concentrated and non-contestable and the digital platform under 

investigation is a digital gatekeeper, the four commercial practices listed in the previous Section 

(namely, bundling and envelopment strategies, refusals to provide access or interoperability to key 

inputs and innovation capabilities, discrimination/self-preferencing, and violations of key regulatory 

principles) have a high probability of having an anti-competitive effect. Accordingly, Competition 

Authorities should prioritise investigations into such conduct, as the standard of proof for an antitrust 

infringement will often be met in such cases. As noted earlier, however, this does not absolve the 

Commission of the need to update its guidance on the enforcement of Article 102 TFEU. 

If, in addition to those two criteria, ex post competition law intervention is not sufficiently effective 

in remedying the identified market failure, in particular because it is too slow or because the remedies 

to be imposed require constant monitoring, ex post competition rules probably need to be complemented 

by the introduction of targeted ex ante intervention. Such ex ante intervention may be crafted by the 

Competition Authorities with powers to conduct market investigations and to impose remedies. In the 

alternative, there is the possibility that they can be implemented by Regulatory Agencies (or even 

imposed by the Regulatory Agencies themselves) which will also monitor these remedies. 

5. Choice of Remedies 

In terms of the remedies that might be imposed appropriately in furtherance of the three criteria outlined 

above being satisfied, there should be no illusions to the effect that the crafting of remedies will be a 

straightforward exercise. The effectiveness of most of the remedies assume a minimum degree of 

transparency of market practices, as is now required by the P2B Regulation and other legislatives 

instruments. Given the intricate nature of commercial relationships in a digital platform environment, 

thought should nevertheless be given to, inter alia, a number of remedy options. 

5.1 Range of Remedies 

When considering appropriate remedies to address perceived market failures or market abuses in the 

field of digital platforms, one is confronted with two options that are usually associated with regulatory 

intervention, namely: 

 the breaking up of very large platform operators in an effort to disrupt the anti-competitive 

incentives associated with vertical integration;  

 the mandated sharing of essential innovation capabilities (such as data) among competitors in 

order to promote interoperability and to promote innovation; (which may also lead to the conferral 

of greater powers on individuals to port their own data in order to ensure the contestability of 

digital markets).  

Although it may be the case that a number of US legislators are pursuing the policy agenda to separate 

the business units of online platform providers in order to promote competition, we are of the view that 

the interaction of ex post and ex ante disciplines in the EU foresees greater enforcement flexibility 

without the need for recourse to such extreme structural measures.172 We take the view that a remedy of 

                                                      
172 This is without prejudice to the functional separation approach taken by the German Cartel Office in relation to the different 

sets of personal data held by Facebook’s various business units. 
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structural or functional separation should not be adopted because many of the benefits and efficiencies 

generated by digital platforms might be lost if their businesses were to be separated. Structural separation 

should only be imposed in very exceptional circumstances when the digital platform in question is very 

mature (in terms of the business model used and the acceptance of consumers of that model), 

demonstrates persistent indications of market failure, and behavioural remedies under ex post and ex 

ante disciplines have been demonstrated to be ineffective over a relevant period of time. Therefore, 

behavioural remedies imposed under competition law enforcement which can be effected in a timely 

manner or (when competition law is not sufficiently effective) under regulation should be preferred. 

Having taken the view that a structural remedy is likely to be too onerous, and more prone to lead to 

a Type 1 error, we consider below the efficacy a range of other possible remedies. 

5.1.1 Access to key capabilities and interoperability 

The existence of market power in digital markets inevitably gives rise to requests for access by 

competitors, whether that access request relates to the fundamental building blocks of digital markets – 

essential or indispensable data – or to requests designed to ensure that a competitor’s services can co-

exist, interact with or complement the services of, the digital platform/ecosystem provider (loosely 

referred to as ‘interoperability’, while not subject to the usual bilateral relationship associated with an 

interconnection relationship). 

(a) Access to ensure interoperability 

With regard to the issue of interoperability, any intervention standard would need to strike the 

appropriate balance between, on the one hand, interoperability to avoid consumer lock-in and, on the 

other, sufficient flexibility such that platforms could continue to compete on the basis of differentiation 

and innovation. Innovation might be more effectively delivered, for example, if competition occurs 

between networks or digital platforms, rather than between service providers operating over individual 

networks or platforms. However, when the three criteria explained above are satisfied, the benefits of 

compulsory interoperability should in principle exceed its costs, unless proved to be otherwise. 

In principle, the development of interoperability standards should be left to industry participants, 

with some form of independent oversight, such that the agreed-upon standards can indeed deliver a 

meaningful level of interoperability. Moreover, the standards would need to be open, thereby allowing 

them to be freely adopted by all industry participants. 

Licensing should, as a general principle, be prescribed on FRAND terms, unless the competitive harm 

is identified to be so significant, and the bottleneck control being exercised to be so extensive, that it 

justifies some form of LRAIC terms. The fact that digital platforms and ecosystems have developed in 

free market conditions suggests to the authors that the imposition of LRAIC terms may, however, be 

more likely to result in a Type 1 error.173 Moreover, to the extent possible, regulators should demonstrate 

sensitivity in accommodating the existence of multiple standards if feasible, as this would arguably 

support greater innovation. 

(b) Access to data capabilities 

With regard to access to content or access to data, several horizontal rules (such as the General Data 

Protection Regulation and the Free Flow of Non-personal Data Regulation)174 or sectoral rules (e.g., 

                                                      
173 By contrast, the LRAIC standard is appropriate in the telecommunications environment, where fixed incumbent operators 

had benefited from decades of monopoly and public investment: EECC, Annex III. 

174 Regulation 2016/679 of the European Parliament and of the Council of 27 April 2016 on the protection of natural persons 

with regard to the processing of personal data and on the free movement of such data, and repealing Directive 95/46 

(General Data Protection Regulation), OJ [2016] L 199/1; Regulation 2018/1807 of the European Parliament and of the 
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those adopted in the banking, transport and energy sectors) have been introduced recently and are only 

starting to take effect. Time may be required to determine the true value of such policies, and even the 

extent to which they might act as a deterrent in many cases to interoperability and data sharing.175 Should 

the process of data sharing become more widespread, a separate set of competition issues are likely to 

arise in terms of high levels of concentration in the data collection process and as a result of the 

possibilities of downstream coordination between competitors or downstream foreclosure occurring 

where data is particularly granular and ‘raw’.176 In the era of ‘big data’, any comprehensive data pooling 

or data sharing regime will need to be assessed in terms of its overall compatibility with the principles 

set forth in the Commission Guidelines on horizontal co-operation agreements.177 

As regards data which amounts to a critical strategic asset (i.e., key innovation capabilities which are 

indispensable to a competitor’s ability to compete or innovate) in the hands of an operator, to the extent 

that such data is critical in the exercise of the operator’s ‘gatekeeper’ or ‘bottleneck’ functions, they 

could be assessed by reference to the same criteria outlined above in Section 4.  

One can also foresee that the withholding of access to data relating to a business user’s products and 

services for anti-competitive aims, or the leveraging of data from one market into another in order to 

dominate other product markets, will require appropriate remedies in appropriate circumstances. To this 

end, there may be circumstances where the sharing of data by a digital platform between distinct user 

groups or applications might be deemed to be anti-competitive. In such circumstances, the systematic 

failure to respect data protection rules might be considered to constitute an antitrust violation in its own 

right.178 However, as was demonstrated by the Düsseldorf Court on appeal from the Facebook Decision 

of the German Cartel Office, one should anticipate that those connections need to be proven rather than 

merely asserted. 

Ultimately, given the privacy concerns that will inevitably arise from the mandated sharing of 

consumer data (let alone the human rights implications of such a practice), coupled with the coordinated 

effects concerns that might arise from the sharing of data among competitors under an Article 101 

analysis, and the difficulty of proving that data is indispensable under an Article 102 analysis, a 

pragmatic option by which to mandate data is to opt for a regulatory solution. It is inevitable that the 

focal point of any regulatory intervention will, in turn, be driven by the relative importance of data as a 

proprietary asset of consumers as well as its competitive significance as a potential barrier to entry or 

expansion. As a counterweight to this, however, is the fact that data protection rules themselves foresee 

the difficulties of sharing a consumer’s data in a digital platform context. In addition, the ability to 

separate and isolate an individual’s data from the other data which the digital platform has manipulated, 

consolidated and restructured will constitute a very complex (if not impossible) exercise in many 

circumstances. 

                                                      
Council of 14 November 2018 on a framework for the free flow of non-personal data in the European Union, OJ [2018] L 

303/59. 

175  On the future data strategy of the Commission, see Communication from the Commission of 19 February 2020, A European 

strategy for data, COM(2020) 66. 

176 I. Graef, T. Tombal and A. de Streel, Limits and Enablers of Data Sharing : An Analytical Framework for EU Competition, 

Data Protection and Consumer Law, TILEC Discussion Paper 2019-024, November 2019; H. Piffaut, “Data, Innovation 

and Competition Enforcement”, JECL (forthcoming). 

177 Commission Guidelines of 14 December 2010 on the applicability of Article 101 TFEU to horizontal co-operation 

agreements, O.J. [2011] C 11/1, paras.55-110. On data pooling, see also: B. Lundqvist, ‘Competition and Data Pools’, 

Journal of European Consumer and Market Law, 2018, 146-154. 

178 See Case Bundeskartellamt, “Facebook; Konditionenmissbrauch gemäß § 19 Abs. 1 GWB wegen unangemessener 

Datenverarbeitung”, B6-22/16, 6 February 2019, as discussed above. 
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5.1.2 Prohibition of discrimination and self-preferencing 

The approach explored by the Commission in the Google Shopping Case serves as an example of what 

could be achieved when implementing a non-discrimination remedy, insofar as the risk of discriminatory 

treatment needs to be answered by positive justifications from the operator with market power about the 

welfare-enhancing aspects of such behaviour.179 In these very limited circumstances, it is arguably 

legitimate for the onus to shift on to that operator so that it can affirmatively prove that its actions are 

not discriminatory in their impact but, rather, based on objective and transparent criteria of 

differentiation. In this respect, such an approach goes very little further than the need under existing 

regulation for digital operators or those with intermediation power to justify instances of self-

preferencing, even in the absence of “market power” in the hands of the platform provider.180 In the 

telecommunications sector, the concept of discrimination extends, by definition, to issues of self-

preferencing, at least where an operator with market power is vertically integrated.181 

The concept of discrimination needs to be assessed both by reference to quantitative (price) and 

qualitative (terms and conditions, display formats, etc.) criteria. When determining whether the 

qualitative aspects of a commercial policy has resulted in discrimination, competitors can have recourse 

to the standards anticipated by KPIs (Key Performance Indicators), which should be offered by the 

operator with market power. Insofar as the industry works through the use of Codes of Conduct, it will 

inevitably be more straightforward to have recourse to KPIs (along with an associated fast-track 

arbitration procedure designed to resolve disputes between the operator with market power and its 

competitors). 

Finally, as occurs in the regulatory framework affecting telecommunications networks and services, 

the introduction of secondary remedies which promote greater transparency will inevitably render the 

implementation of a non-discrimination remedy more effective and timely. 

5.1.3 Facilitating consumer switching and the prohibition of exclusivity 

Where appropriate, action can be taken to prevent digital platforms or Internet ecosystems with market 

power from exerting pressure on business customers to deal with them exclusively or from generating 

inappropriate economic incentives which dissuade customers from switching between digital platforms 

or Internet ecosystems. Traditional EU competition law administrative practice appears to be sufficiently 

robust to be able to deal with such issues where market power is involved. 

5.2 Methods by which to impose remedies 

Given the novelty of many issues that may need to be remedied in the digital economy, combined with 

the important information asymmetries which prevail between the relevant Authorities and the digital 

firms, it may be critical in order to ensure the effectiveness of the public intervention to involve the 

                                                      
179 In its Decision 19-D-26 against Google, the French Competition Authority considered that the Google Ads rules imposed 

on advertisers should be applied under objective, transparent and non-discriminatory conditions. The opacity and the lack 

of objectivity of these rules made their application by advertisers very difficult. At the same time, Google had full discretion 

to modify its interpretation of the rules in a way that was difficult to predict, thereby allowing Google to apply its rules in 

a discriminatory and inconsistent manner.  

180 Refer to discussion in Section 2.3.2 regarding the various regulatory instruments already in place. 

181 See Commission Recommendation 2013/466 of 11 September 2013 on consistent non-discrimination obligations and 

costing methodologies to promote competition and enhance the broadband investment environment, O.J. 2013 L 251/13; 

See also EECC, Article 70(2). 
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regulated firms in the design of regulatory remedies. To this end, the Nobel prize winner Jean Tirole is 

also calling for more participatory antitrust in digital industries.182 

This explains why the establishment of Codes of Conduct are recommended in several EU legal 

instruments relating to digital platforms.183 These Codes of Conduct seek to arrive at industry consensus 

on the appropriateness of commercial behaviour insofar as they may tend to support non-discriminatory 

operational standards. Such Codes of Conduct might be adopted in response to an enquiry triggered 

under the procedure set forth above, or adopted voluntarily by market participants in advance of any 

public intervention. 

In this regard, the Commission has developed, by a process of open consultation, certain principles 

for better self- and co-regulation that have been tested by a pilot Community Practice.184 These principles 

relate to the formulation of the rules, insofar as they should: be prepared openly and by as many as 

possible relevant actors; and set clear targets and indicators, and be designed in compliance with EU 

and national laws. In turn, certain principles also relate to the implementation of the rules, insofar as 

they should be: monitored in a way that is sufficiently open and autonomous; improved in an iterative 

manner (learning by doing); and non-compliance should be subject to a graduated scale of sanctions. 

Departures from such a Code of Conduct could, in turn, be treated in a similar fashion to a dominant 

firm’s departure from the terms of its agreement in SEP context. In both cases, competition law would 

be capable of intervening because of the presumption that the balance between proprietary rights and 

competition policy needs to be interpreted in favour of the latter, given that welfare loss would be 

greatest if competition rules were not enforced fully (i.e., resulting in the risk of a Type 2 error). The 

participation of an operator with market power in a Code of Conduct context should, in these 

circumstances, be actionable if the operator departs materially from the terms of that Code of Conduct. 

In these circumstances, the Code of Conduct plays a comparable role to a Reference Offer in the 

telecommunications sector, insofar as it establishes minimum standards which can be improved upon 

but which cannot be degraded.185 

By introducing some form of Code of Conduct to regulate certain key strategic aspects of the 

relationship between the platform provider and a competitor on one side of the market in its capacity as 

a “customer” of the platform’s services, a situation is created which is comparable to that addressed by 

the Commission under EU competition rules when dealing with Standard Essential Patents (“SEPs”) 

that are licensed on FRAND terms.186 

Also, consistent with the remedies imposed in a SEP case, the relevant Authorities may impose the 

obligation on parties to enter into negotiations that should be effected in good faith and without undue 

delay. The relevant Competition or Regulatory Authorities with jurisdiction on such matters could 

impose such obligations in order to incentivise the parties to agree to arrive at a balanced solution. 

                                                      
182 https://qz.com/1310266/nobel-winning-economist-jean-tirole-on-how-to-regulate-tech-monopolies/: “We must develop 

what I would call “participative antitrust,” in which the industry or other parties propose possible regulations and the 

antitrust authorities issue some opinion, creating some legal certainty without casting the rules in stone”. 

183 Article 16 of the Directive 2000/31 of the European Parliament and of the Council of 8 June 2000 on certain legal aspects 

of information society services, in particular electronic commerce, in the Internal Market, OJ [2000] L178/1; Article 6(1) 

of the Regulation 2018/1807 on free flow of non-personal data; Article 17 of the Regulation 2019/1150 of the European 

Parliament and of the Council of 20 June 2019 on promoting fairness and transparency for business users of online 

intermediation services. 

184 Those principles are available at: https://ec.europa.eu/digital-single-market/en/best-practice-principles-better-self-and-co-

regulation. 

185 By the same token, lower standards could in principle apply to those firms willing to provide higher levels of consumer 

protection, data privacy, and so forth. 

186 See Commission Decisions in Motorola, AT.39 985 – 29 April 2014; Samsung, AT.39 939 – 29 April 2014; Qualcomm, 

AT.39 711 – 16 July 2015. 

https://qz.com/1310266/nobel-winning-economist-jean-tirole-on-how-to-regulate-tech-monopolies/
https://ec.europa.eu/digital-single-market/en/best-practice-principles-better-self-and-co-regulation
https://ec.europa.eu/digital-single-market/en/best-practice-principles-better-self-and-co-regulation
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Finally, the possibility of commitments being adopted by regulated firms and being validated by 

Regulatory Authorities under a regime which is similar to that recently introduced under the EECC, 

might also extended to the regulation of digital platforms. 

6. Implementation 

The implementation of the proposed information regime for digital platforms will inevitably require 

some changes to the procedural bases for intervention and the institutional arrangements used to support 

such intervention. To the extent that a correct balance is struck between the types of obligations borne 

by platform providers and the strengthening of procedures to enforce those obligations, the extent of 

institutional change might be minimised. 

6.1 Substantive Law 

6.1.1 Ex post Competition Law 

The Commission could bind itself through guidance and adopt Decisions based on such guidance, which 

would render its decisions no less immune to effective judicial review by the European Courts even 

where it has recourse to a truncated approach to market definition. In particular, the scope of the doctrine 

of “special responsibility” across multiple sides of a market, the importance attached to a platform of 

ecosystem being an ‘unavoidable trading partner’ and the application of conglomerate effects theory are 

all important matters that require further clarification through a Communication, Notice or Guidelines.  

To this end, the modernisation of several instruments (such as the Notice on Market Definition,187 

the Guidelines on Horizontal Agreements188 and on Vertical Restraints,189 the Communication on the 

Commission’s Enforcement Priorities in Applying Article 102 TFEU,190 and the Guidelines on Non-

Horizontal Mergers191) may be appropriate in order to take due account of enforcement realities in the 

digital platforms context. As previously discussed, these realities include, but are not limited to: the 

application of the doctrine of special responsibility across the different sides of a platform; greater 

recourse to conglomerate effects theory, both as the basis by which to limit the scope of the market 

definition exercise, and as the basis upon which to better understand the effects of anti-competitive 

leveraging practices; the adoption of a more dynamic approach to competition, including the 

development of tools to understand the impact on potential competition; an explanation of developing 

theories of harm and the rationale by which they are likely to cause anti-competitive effects; and the 

range of remedies best adapted to address such theories of harm. The adoption of such an approach 

should remove much of the delay inherent in the conduct of antitrust proceedings and should render 

Commission decision-making less susceptible to Type 1 and Type 2 errors. 

Moreover, a procedural change to Regulation 1/2003 that would arguably be more defensible would 

consist of the clarification of the burden on the Commission to satisfy the current legal test for the grant 

of interim relief. In particular, it might be clarified that the risk of “irreparable damage” to competition 

currently required under Article 8 of Regulation 1/2003 is more easily satisfied in those cases that are 

susceptible to market tipping (as has already arguably been recognised by the European Courts in 

                                                      
187 Commission notice on the definition of the relevant market for the purposes of Community competition law, O.J. [1997] 

C 372/5. 

188 Commission Guidelines on the applicability of Article 101 TFEU to horizontal co-operation agreements.. 

189 Commission Guidelines of 20 April 2010 on Vertical Restraints, O.J. [2010] C 130/1. 

190 Guidance on the Commission's Enforcement Priorities in Applying Article [102 TFEU] to Abusive Exclusionary Conduct 

by Dominant Undertakings. 

191 Commission Guidelines on the assessment of non-horizontal mergers. 
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Microsoft).192 Having said this, the recent European Commission proceedings brought against 

Broadcom provide us with the possibility of a practical examination of the robustness of the present EU-

level regime for injunctive relief.193  

To the extent that existing doctrines are appropriately interpreted and applied in a digital world, we 

do not believe that any fundamental changes are required to the standard of proof or to the burden of 

proof borne by the Commission under Article 102 TFEU, nor to the standard of judicial review to which 

the Commission is subject before the European Courts. However, to the extent that the various criteria 

set forth in the discussion in Section 4 have been met by a firm which is dominant, it appears that 

practices such as the refusal to grant access to essential inputs, self-preferencing practices194 and 

departures from the terms of Codes of Conduct,195 are capable of meeting the standard of proof for anti-

competitive conduct. It is important that the Commission elaborate upon its rationale for drawing such 

conclusions in the form of updated guidance, at the very least by amending its Enforcement Priorities 

Guidelines. 

6.1.2 Ex ante Competition Law or Complementary Regulation 

Competition law need not only look backwards in resolving existing competition problems, but can look 

forward ex ante in the manner effected under merger control rules. This ability to apply ex ante thinking 

to antitrust analysis is taken further in jurisdictions such as the UK and Australia, where hybrid forms 

of antitrust/regulatory methods of investigation and remedy creation are endorsed.  

One possibility would therefore be to modify Regulation 1/2003 to give powers to the European 

Commission to conduct full market investigations (rather than the more narrowly focused “Sectoral 

Inquiries”) and apply a form of ex ante competition law in response thereto.196 In doing so, the stigma 

of investigation and the of firms can be avoided, to be replaced by a more consensual form of remedy 

application.  

In the alternative, if it is felt that specific legislative instruments need to be adopted, one can envisage 

the following alternatives, namely:197 (i) an extension of the P2B Regulation with new asymmetric 

obligations (i.e., imposed on firms with market power) based on the three criteria test described above 

in Section 4, while at the same time broadening the scope of the Regulation to all intermediation 

platforms; (ii) a new piece of EU legislation which introduces the essential procedural, substantive and 

institutional changes foreseen above; or (iii) a new piece of comprehensive legislation, in the form of a 

European Digital Framework or a Code for Online Platforms, which would merge and amend all the 

existing economic and non-economic rules currently applicable to online platforms. In particular, this 

could include the e-commerce Directive, the Open Internet Regulation, the P2B Regulation, the AVMS 

Directive, elements of the DSM Copyright Directive and aspects of the NIS Directive. 

                                                      
192 Case T-201/04, Microsoft v. Commission, EU:T:2007:289, para 562: ”In this case, the Commission had all the more reason 

to apply [Article 102 TFEU] before the elimination of competition on the work group server operating systems market had 

become a reality because that market is characterised by significant network effects and because the elimination of 

competition would therefore be difficult to reverse.” 

193 See IP/19/3410 of 26 June 2019. At the time of writing, it appears that Broadcom will file an appeal to the General Court 

seeking the annulment of the Commission’s Decision. 

194 As occurs in the regulated field of electronic communications. 

195 As occurs in the context of SEP disputes.  

196 Similar to the manner proposed in the Joint Memorandum of the Benelux Competition Authorities. 

197  The Communication from the Commission of 19 February 2020, Shaping Europe's digital future, COM(2020) 67 notes (at 

page 10) that: ‘The Commission will further explore, in the context of the Digital Services Act package, ex ante rules to 

ensure that markets characterised by large platforms with significant network effects acting as gate-keepers, remain fair 

and contestable for innovators, businesses, and new market entrants’. 
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In considering these various options, policymakers will be mindful of the fact that the formulation and 

passage of EU legislation is both a complex and a time-consuming exercise when one departs from 

examples of ‘soft law’ such as Recommendations, Notices or Guidance. Although the precise legal form 

of ex ante intervention to be adopted is a policy choice which should be left open to the EU legislator, 

arguably the easiest way forward may be to re-consider the subject-matter scope of the P2B Regulation 

and incorporate its logic into normative antitrust rules. 

6.2 Institutional Design 

Any new form of complementary regulation should preferably be implemented by an existing regulatory 

agency, so that the incremental change to its existing powers is reasonable and proportionate. Given the 

broad and horizontal scope of such regulation, such an Authority should have horizontal competence. 

Moreover, implementation should ideally occur at the EU level or should involve the EU’s institutions, 

given the likely broad territorial scope of activities of the most significant online platforms. In the 

alternative, it should at the very least be sufficiently harmonised at EU level. 

6.2.1 Extending the powers of DG Competition 

Arguably the best institutional option consists in an amendment to Regulation 1/2003 to extend the 

powers of DG Competition to conduct market investigations similar to the power of the CMA. Such a 

legislative change would ensure that the Authority responsible for administering the new rules is found 

at European level and acts horizontally across sectors. 

The possibility of such an option being effective at EU level has risen recently with the increase in 

the portfolio of the existing Competition Commissioner to include Digital Agenda matters. In such 

circumstances, irrespective of any residual concerns about regulatory ‘capture’ of the Competition 

Commissioner, the broadening of her portfolio to include matters of regulatory policy arguably places 

her in a unique position to administer both complementary or supplementary strands of ex post and ex 

ante policies affecting digital platforms.  

Given that any ex ante legislation that is ultimately adopted will be drafted from a competition law 

perspective and will be designed to complement existing competition principles, an extension of the 

Competition Commissioner’s powers in this way seems to be proportionate and most likely to yield 

positive results.198 On the other hand, competition law ‘purists’ concerned that the free flow of regulatory 

principles into the discipline of antitrust might strain the enforcement ethos of a competition body199 

might take the view that the remit for a fused competition law/regulatory mandate should be relatively 

narrow (e.g., digital advertising) and administered by a specialist body or a discrete operations of that 

body. 

6.2.2 Relying on regulatory agencies 

An alternative approach would be to entrust a separate (or an existing) Regulatory Authority to apply 

any complementary ex ante regulation. This Authority should ideally have horizontal competence and 

EU territorial reach or, if these Authorities are national, they should be strongly coordinated within an 

EU network.  

For such EU coordination to be effective, different integration models are possible: 

                                                      
198 It was recently announced by Commissioner Vestager that, in order to avoid any perceived conflicts of interest between 

the exercise of the ex post and ex ante functions, a screening mechanism would be introduced. See 

https://www.mlex.com/GlobalAntitrust/DetailView.aspx?cid=1148698&siteid=190&rdir=1.  

199 Particularly as regards the pressures of ongoing surveillance which might arguably arise from the greater use of behavioural 

remedies. 

https://www.mlex.com/GlobalAntitrust/DetailView.aspx?cid=1148698&siteid=190&rdir=1
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(i) Example of Single Supervisory Mechanism 

The most integrated model for regulation is the Single Supervisory Mechanism which was established 

in the aftermath of the financial crisis to supervise the most significant banks in Europe.200 Currently, 

the European Central Bank ECB directly supervises more than 100 banks in the Eurozone which hold 

more than 80% of banking assets in the Eurozone area.  

Each bank is supervised by a dedicated Joint Supervision Team (JST) composed of staff of the ECB 

and the National Financial Supervisory Authority, including the competent authorities of the countries 

in which credit institutions, banking subsidiaries or significant cross-border branches of a given banking 

group have been established. The size, overall composition and organisation of a Joint Supervision Team 

is tailored to the size, business model and risk profile of the bank it supervises. However, any decision 

is taken at the EU level by a Supervisory Board composed of a Chair appointed for a non-renewable 

term of five years and a Vice-Chair chosen from among the members of the ECB's Executive Board, 

four ECB representatives and the representatives of national supervisors.  

(ii) Example of the internal market procedures for electronic communications 

With respect to the regulation of electronic communications networks and services, regulatory decisions 

are adopted by the National Regulatory Authorities, although acting in close cooperation with BEREC 

(i.e., the pan-European body representing National Regulatory Authorities)201 and the Commission. 

Indeed, while the Commission may veto the market definition and the SMP designation conducted by 

an NRA, it may only recommend that the NRA adopts different remedies than those originally 

proposed.202 Remedies adopted by NRAs under this model can in effect only be challenged before 

national courts on the basis of a full review of the merits of the NRA Decision. 

The recent announcement of cooperation by the Austrian Competition Authority and the Austrian 

NRA in the electronic communications sector is also an indicator of potential future cooperation in this 

regard in a bid to find common solutions in relation to digital markets.203 It should also be remembered 

that the Italian authorities responsible for competition policy (AGCM), electronic communications 

(AGCOM) and data protection matters (DPA) also envisage working together in the future to address 

public policy issues raised in digital markets.204 An even greater level of convergence can be identified 

in those Member States where multiple regulatory functions and competition law powers are merged 

into the same body (e.g., Spain, the Netherlands).205 

7. Conclusions 

The weight of opinion around the world in a series of studies and reports on digital platforms suggests 

that momentum is building for the view that antitrust policy requires an overhaul, possibly both at the 

substantive level and at the procedural level. This view is driven by the belief that, as regards digital 

markets, the risk of making “Type 2” errors (i.e., under-enforcement) may be greater than in other 

                                                      
200 Council Regulation 1024/2013 conferring specific tasks on the European Central Bank concerning policies relating to the 

prudential supervision of credit institutions.  

201  Regulation 2018/1971 of the European Parliament and of the Council of 11 December 2018 establishing the Body of the 

European Regulators for Electronic Communications, OJ [2018] L 321/1. 

202 Articles 32-33 EECC. The procedure is explained in A. de Streel and C. Hocepied, “The Regulation of electronic 

communications networks and services” in Electronic communications, Audiovisual Services and the Internet: EU 

Competition Law and Regulation, 4th ed., Sweet & Maxwell, 2019, paras 2-170 to 2-175. 

203 See https://www.rtr.at/de/pr/pi14112019.  

204 A similar level of cooperation is envisaged among the various national regulatory bodies in Japan. 

205 See discussion in P. Alexiadis and C. Pereira Neto, Competing architectures for regulatory and competition law 

governance, FSR Research Report, June 2019. 

https://www.rtr.at/de/pr/pi14112019
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sectors of the economy. Moreover, there is a growing feeling that, even where these changes to antitrust 

regimes are made, there may be a residual place for regulation to play a role in correcting certain types 

of market failures in relation to digital platforms. 

We take the view that, despite many of the valid points raised in these studies and reports, the 

imperative for radical change is less in the European Union, which is a front-runner in both antitrust 

enforcement in digital markets and in the consideration of appropriate legislative measures to address 

the more prevalent competitive issues identified across many marketplaces. Nevertheless, our overriding 

conclusion is that the time is right for the establishment of an evolutionary blueprint for intervention 

across both ex post and ex ante disciplines at EU level in relation to digital platforms. To this end, our 

preliminary conclusions are as follows: 

(i) A clear set of principles needs to be set out which provides the public policy parameters according 

to which any intervention shall take place. Of primary importance in such principles inter alia is the 

need to weigh up the risks and the costs of making either Type 1 or Type 2 errors through the adoption 

of particular measures, the need for proportionate measures when proposing action, and the importance 

of fitting any new enforcement paradigm into existing institutional structures to the greatest extent 

possible.  

(ii) In better understanding the relationships between exploitative conduct on one side of a digital 

platform and foreclosure strategies affecting another side of a digital platform, we believe that the 

Commission should explore the scope of the doctrine of “special responsibility” in relation to various 

digital markets. The doctrine is an established one under Article 102 TFEU jurisprudence, whose scope 

needs to be re-assessed as regards its particular application in digital markets. We also conclude that 

concepts such as “unavoidable trading partners”, holders of “bottleneck” facilities and “digital 

gatekeepers”, and relationships of “dependency” are all very important doctrines in informing decisions 

as to the potential of a platform provider holding a position of market power. Moreover, these concepts 

have a potentially significant role to play if policymakers are to create a regulatory standard of 

intervention which relied upon any or some of them as the trigger for intervention.  

(iii) We do not support the view, suggested in some quarters, that the market definition process should 

be abandoned when assessing competition issues in digital markets. In understanding digital markets, 

however, we take the view that greater emphasis needs to be placed on conglomerate effects precedents 

drawn from the Commission’s practice. By doing so, competition law enforcement can focus its 

attention on the critical market from which market power can be derived and leveraged into adjacent, 

neighbouring or related markets. In turn, leveraging practices can be best assessed when the 

interrelationships between such markets are better understood and the incentives for digital platform 

providers to engage in pro and anti-competitive practices become clearer.  

(iv) The competition law precedents developed thus far by the European Commission – arguably with 

the exception of the theory of harm developed in relation to the practice of self-preferencing constituting 

an act of discrimination – are a logical extension of precedents already developed in the recent past in 

relation to a series of other IT sector cases. The rationale for self-preferencing being treated as a self-

standing theory of harm can be derived inter alia from the Commission’s practice in relation to margin 

squeeze cases under Article 102 TFEU. It also forms part of the regulatory treatment of non-

discrimination in the context of the neighbouring industries such as electronic communications. While 

the authors see no reason why the application of this doctrine should be predicated on the existence of 

an essential facility in the hands of the dominant digital platform operator, the welfare considerations 

may differ as between whether or not the platform in question is an open or a closed one.  

(v) Given that the status of existing European Commission antitrust precedents has not been overturned 

by the European Courts, coupled with the fact that the Commission has brought its first interim relief 

case in 18 years, we take the view that it is premature to make fundamental changes to antitrust 

procedures as regards issues such as the burden of proof, the standard of legal review or the legal 

standard used to support the grant of interim relief. In the event that the Commission is able to articulate 
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its rationale for the various theories of harm which can be associated with the exercise of market power 

in digital markets, we take the view that a reversal of the burden of proof under competition law will be 

unnecessary, as the anti-competitive practices in the case precedents have a sound economic basis, which 

can usually also be supported by precedents drawn from normative rules found in the Merger Regulation, 

Article 102 TFEU and Article 106 TFEU. The precedents drawn from ex ante regulation may also be 

relevant. What is required, however, is the clarification of the Commission’s rationale for antitrust 

intervention in the form of updated guidance. 

(vi) Given the particular dynamics of digital markets, it may be the case that certain market distortions 

are due to instances of market failure, rather than being examples of abusive market power being 

exercised strategically by a dominant firm. In these situations, a restoration of the status quo ante, as is 

usual in the case of antitrust interventions, may be insufficient to address the underlying competition 

concerns. Accordingly, specifically targeted ex ante intervention may be necessary, predominantly on 

an asymmetric basis, with a view to ensuring that markets are rendered contestable. Such remedies 

would usually consist of a range of interoperability and data-related measures, whether to ensure that 

end users are able to port their personal data freely, competitors can gain access to a dominant firm’s 

data that is judged to be indispensable, or where competitors can gain access to a dominant firm’s key 

innovation capabilities in order to ensure interoperability (broadly understood). In turn, where the breach 

of normative regulatory obligations is systematic, these breaches might be able to serve as the basis for 

an antitrust theory of harm where the nexus between the regulatory breach and any adverse impact on 

competition can be identified.  

(vii) We propose the introduction of a so-called “three criteria test”, where the satisfaction of the first 

two criteria is consistent with the application of ex post competition rules to address anti-competitive 

actions by dominant firms. The satisfaction of the third criterion will justify the application of targeted 

ex ante measures designed to render the affected relevant market(s) contestable. The first of these criteria 

consists of an analysis of whether the market structure in question is concentrated and non-contestable. 

The second of these criteria determines whether the dominant firm acts as a digital gatekeeper or an 

unavoidable trading partner. The third criterion appraises whether the characteristics of the identified 

competition problem are such that competition rules are unable to address that problem in a timely and 

effective manner. 

Although we are agnostic about which institutions should have responsibility over the exercise of 

both ex post and ex ante functions, we see much merit in the view that the European Commission’s DG 

Competition is well placed to perform these dual functions. To this end, we believe that a limited 

regulatory mandate for DG Competition would benefit from its powers under Regulation 1/2003 being 

extended to perform the function of market investigations, comparable to the powers already held by 

Competition Authorities in Australia and the United Kingdom. However, in order to ensure that 

behavioural remedies are implemented effectively and monitored over time, it may be necessary to 

envisage procedural changes to Regulation 1/2003 that would allow DG Competition to liaise with other 

national and pan-European competition or regulatory bodies to ensure effective enforcement. 
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